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In the year 1873 the Secretary of State for India sent to the 
Government of India the rough draft of a Bill to consolidate 
the enactments relating to the Government of India. This draft 
formed the subject of correspondence between the India Office 
and the Government of India, and an amended draft, embodying 
several proposals for alteration of the law, was submitted to the 
India Office by the Government of India in the month of 
February, 1K76. After that date the matter was allowed to drop. 

The case for consolidating the English statutes relating to 
India is exceptionally strong. The Government of India is 
a subordinate Government, having powers derived from and 
limited by Acts of Parliament. At every turn it runs the risk 
of discovering that it has unwittingly transgressed one of the 
limits imposed on the exercise of its authority. The enactments 
on which its authority rests range over a period of more than 
120 years. Some of these are expressed in language suitable 
to the time of Warren Hastings, but inapplicable to the India 
of to-day, and unintelligible except by those who are conversant 
with the needs and circumstances of the times in which they 
were passed. In some cases they have been duplicated or tri- 
plicated by subsequent enactments, which reproduce with slight 
modifications, but without express repeal, the provisions of 
earlier statutes ; and the combined effect of the scries of enact- 
iiunfs is ouly to be ascertained by a careful study and com- 
parison of the several parts. A consolidating Act would repeal 
and supersede more than forty separate statutes relating tolndia. 

In England the difficulty of threading the maze of ad- 
ministrative statutes is mitigated by the continuity of ad- 
ministrative tradition. In India there is no similar continuity. 
The Law Member of Council, 011 whom the Governor-General 
is mainly dependent for advice as to the nature and extent of 
his powers, brings with him from England either no knowledge 
or a scanty knowledge of Indian administration, and holds 
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PREFACE v 

planatory iiolos. This digest has been framed on the principles 
now usually adopted iu the preparation of consolidation Bills 
to be submitted to Parliament ; that is to say, it arranges in 
convenient order, and states in language appropriate to the 
present day, what is conceived to be the net effect of enact- 
ments scattered through several Acts. When this process is 
applied to a large number of enactments belonging to different 
dates, it is always found that there are lacunae to be filled, 
obscurities to be removed, inconsistencies to be harmonized, 
doubts to be resolved. The Legislature can cut knots of this 
kind by declaring authoritatively how the law is to be con- 
strued. The draftsman or the text-writer has no such power. 
He can merely state, to the best of his ability, the conclusions 
at which he has arrived, and supply materials for testing their 
accuracy. 

The fourth chapter, which deals with the application of 
English law to the natives of India, is based on a paper read 
at a meeting of the Society of Comparative Legislation. It 
points to a field in which useful work may be done by students 
of comparative jurisprudence. 

In the fifth chapter 1 have tried to explain and illustrate 
the legal relations between the Government of British India 
and the Governments of the Native States by comparison 
with the est ra-territo rial powers exercised by British authorities 
in other parts of the world, such as the countries where there 
is consular jurisdiction, and in particular the modern pro- 
tectorates. The subject is interesting and important, but full 
of difficulty. The rules and usages which govern the relation 
between States and peoples of different degrees and kinds of 
civilization are in a state of constant flux and rapid growth, 
and on many topics dealt with in this chapter it would be 
unsafe to lay down general propositions without qualifying 
and guarding words. There are quicksands at every 
step. 

Since the date of the first edition of this work important 
changes have been made in the Orders in Council which regulate 
tin 1 exercise of jurisdiction in African protectorates, and the 
jurisdiction exercised by the Governor-General in Council in 
the Native States of India has been brought into line with the 
t-territorial jurisdiction exercised under authority of the 
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British Crown in other jisirts of the woriu by phiftinsr its basts 
From an Act "f the Indian legislature to an Order in Cuuncii 
under the Foreign Jurisdiction Act, 1H90. 

I am indebted for valuable assistance to irienris both at iiie 
India Otli-je and in India. Frequent reference has ai*o i.*»n 
made to the minutes of .Sir PI. S. Maine printed inr the Indian 
Legislative Department in 1^90. 

But although the book owes it> uritrin u* an ettiriai >m- 
Ue>ti"ii. :ind has benefited bv the critici>ms • »! iirioiai friends, 
it is in no ^ense an «»tficial publication. Tor anv -ratemeut> 
• •r expressions of opinion I ;im personally and • xr insure t y 
res|-in-ible. 

I have emitted from this edition certain reprints of documents 
which are to be found elsewhere. The charters i.t 'he Indian 
Hisjh Courts are now to be found in V.-1. VI .. i the Statutory* 
Rules simi Orders revised. The iir*r * "barter ■■» he Haat 
India Company, with some omission -. will be found in Trot hero. 
StatvtfM ii}*// Ci'm+t'tiit'tnitit po'-u mi'iitj*. The »»ther ilus- 
trative documents printed in eh. viii <»t' the lirst edition won id 
find an appropriate place 111 a selection of documents iilustraiinu 
the eoiwtitutionnl historv nf Hnti<h Imlia. ^neh ;- ^ejeetion 
wnuld lie • if irr«-iit iwe in student*. 

< '. I\ ll.lil-.KT. 



^1 >m ■ m'* ' '•'» my. 



r • . 



CONTENTS 

CHAPTER I 

HISTORICAL INTRODUCTION 

PAGE 

Twofold origin of British authority in India i 

Three periods in history of constitutional development . ft* 

Landmarks of first period ........ 2 

Landmarks of second period 16. 

landmarks of third period 3 

Charter of Elizabeth ib. 

Points of constitutional interest in charter of Elizabeth. Constitu- 
tion of Company 6 

Privileges of Company 7 

Legislative powers of Company 9 

Resemblance to Massachusetts Company 10 

Other English trading companies 11 

Russia Company ib. 

Levant Company 12 

The separate voyages 13 

James I'm charter of 1609 16. 

Beginning of martial law exercisable by Company .... 14 

Grant of 161 5 ib. 

Grant of 1623 ib. 

Contests with Dutch and English rivals 15 

Massacre of Amboyna ib. 

Courten's Association t'6. 

Cromwell's relations to the Company ib. 

Cromwell's charter of 1657 ib. 

The Coin |»ny after the Restoration 16 

Charles II's charter of 1G61 16. 

Arrangements for administration of justice at Madras in seventeenth 

century 17 

Grant of Bombay to the Company 18 

Charter of 1677 granting powers of coinage 19 

Administration of justice at Bombay in seventeenth century . ib. 
Charter of 1683 giving power to raise forces and exercise martial law, 

and establishing Courts of Admiralty ib. 

Charter of 16H6 20 

Establishment of municipality at Madras 21 

Charter of 1687 22 

Company *s resolution of 1689 23 

Controversies after Revolution of 1688 24 

Charters of 1693 and 1694 2 5 

The affair of the Redbridge and its results 26 

Incorporation of English Company 27 

Cnion of Old and New Companies 29 



viii CONTENTS 

PAGE 

Period between 1708 and 1765 30 

Extension of Company's charter 31 

Provisions against interlopers ib. 

Judicial charters of 1726 and 1753 32 

Mutiny Act and Articles of War for Indian Force* . -33 

Charters of 1757 and 1758 as to booty and cession of territory . . 34 

The Company as territorial sovereign 37 

Grant of the Diwani • . 16. 

Legislation of 1767 38 

Pecuniary embarrassments in 1 772 40 

Legislation of 1773 ib. 

The Regulating Act of 1773 41 

Provisions of Regulating Act 44 

Charter of 1774 constituting supreme court at Calcutta ... 50 

Difficulties arising out of Regulating Act ib. 

Difficulties in the council ib. 

Difficulties between supreme council and supreme court . . 5 1 

Amending Act of 1 78 1 55 

Further legislation of 1 78 1 59 

Parliamentary inquiries of 1 78 1 60 

Fox's East India Bill 61 

Pitt's Act of 1784 62 

Legislation of 1786 67 

Legislation of 1788 68 

Charter Act of 1793 69 

Legislation between 1793 and 181 3 71 

Charter Act of 18 1 3 72 

Legislation between 1813 and 1833 79 

Charter Act of 1833 81 

Legislation between 1833 and 1853 89 

Charter Act of 1853 90 

Establishment of chief commissionerships 92 

The Government of India Act, 1858 94 

The Indian Army 97 

Legislation of 1861 98 

Indian Civil Service Act, 1861 ib. 

Indian Councils Act, 1861 99 

Indian High Courts Act, 1 86 1 103 

Legislation since 1861 104 



CHAPTER II 

SUMMARY OF EXISTING LAW 

Home Government. Secretary of State 109 

Council of India ib. 

Staff of India Office 110 

Indian revenues ib. 

Audit 111 

Contracts and legal proceedings ib. 



CONTENTS ix 

PAOB 

Government iu India. The governor-general ill 

The governor-general's council t"6. 

The local governments 1 14 

Indian legislation • II 5 

Local legislatures 1 18 

Indian Law 121 

, The Civil Service of India 123 

The chartered high courts 126 

Jurisdiction of English courts over offences in India ... 1 28 

The army in India 129 

Ecclesiastical establishment 131 

Subsidiary provisions ib. 

Administrative arrangements not dependent on Acta of Parliament 132 

Financial system 133 

Administrative staff of local governments 134 

Regulation and non-regulation provinces 135 

The district ib. 

The district magistrate and his staff &• 

Municipal and district councils 1 36 

Judicial arrangements ib. 

Civil jurisdiction 137 

Criminal jurisdiction ib. 

The Native States 139 

Division of sovereignty ......... ib. 

General control bv British Government ib. 

Control over foreign relation* 140 

Power to maintain peace 141 

Special responsibility for British subjects in Native States . ib. 

Subordinate military co-operation 142 

Exceptional position of Native Indian States 143 



CHAPTER III 

DIGEST OF STATUTORY ENACTMENTS RELATING TO 
THE GOVERNMENT OF INDIA 

PART I. 
Thk Secretary of State in Council. 

bn.Tiu.N- Thc Crown. 
1. Government of India by the Crown 144 



The Secretary of State. 

2. The Secretary of State 145 

Thc Council of India. 

3. The Council of India 146 

4. Seat in council disqualification for Parliament .... 14S 

5. Claims to com irrigation ib. 

'">. Duties of council ib 

7. Powers of council ib 



CONTENTS xi 

section Tfa Council of tht Governor-General, pag* 

38. C'onsti tut ion of governor-general* s council 178 

;<>. Ordinarv members of council ib. 

40. Extraordinary members of council 179 

41. Onlinary and legislative meetings of governor-general's council 180 
4 j. Onlinary meetings of council ib. 

43. Business of Governor-General in Council 181 

44. Procedure in cam.* of difference of opinion 182 

45. Provision for appointment of president of council .185 
4»». Provision for absence of governor-general, or president, from meet- 
ings of council .......... ib. 

47. Powers of governor-general in absence from council 186 

War and Treaties. 

4h. Restriction on [tower of Governor-General in Council to make war 

ortreatv ib. 



49- 



S 1 ' 
5-- 
53- 
54- 

56. 

57- 

5$. 

59- 



PART V. 

Local GovnofMEXTS. 

General. 

Relation of local Governments to Governor-General in Council 187 

Governnu nis of Madras and Bombay. 

Governments of Madras and Bombav 188 

Ordinary members of councils 189 

Ordinary and legislative meetings of Madras and Bombay Councils . 1 90 

Procedure in canes of difference of opinion ib. 

Business of Governoi in Council ib. 

Lit utenani-Governor ships and other Provinces. 

Lieutenant-governors 191 

Power to place territory under authority of Governor-General in 

Council i«j3 

Power to alter limits of provinces 194 

Saving as to laws i</> 

Power to extend boundaries of jiresidency towns . . . . ib. 



PART VI. 

Indian Legislation. 

Legislation by Governor-General in Council. 

6a. Additional members of council for legislative purposes 

61. Times and places of legislative meetings 

62. Constitution of legislative meetings of council 

63. Legislative power of Governor-General in Council 

64. Business at legislative meetings # . 

65. Assent of governor-general to Acts 

66. Power of Crown to disallow Acts . 

67. Rules for conduct of business 

68. Power to make regulations 

69. Power to make ordinances in cases of emergency 



197 
iqS 

ib. 

199 

208 

209 

2JO 

ib. 

211 
212 



X 



roNTVNTS 



s. 
•». 

I 1. 



'I I ■ i N 

I'n-MoVnt .iii-l ■ ,■: ' 

Mi-ftim.'!. t »t 1 1n- 1 "Mil ,! 
Pr»»i (m I ur<» ;t t nif-t in ■_•- 
< V»ni mit to«*s of cnnrifi 1 

>'il»rii— «ioli t»l unliT'*. <\« .. li'i'iuili ■ ■ . -• it i l ■* ». ■ 
I'i"'\ l-imi tor « a-«i"* ul lilt:* ■ . 
iVivi-ioii ;i I'tM'i*:'-! oniiTs .ui 

■^VJi.ltUl'' .1 1 M I id-Ill.'-.- "1 «i|'U , l"-. tV 

( i : i i ' | , I • l j 1 1 : 1 '. ; i . i ; . i ! . ' ' 



.-!• II 






' i M i ■■ ■ I n ■! u !■ !!■ ■ !» \ ■ . ■ . i i .:.;.■•■ i 1. 1 \l 1 1 •• i . i • t» 



I ". 



■I: 



I '■" I i 1 ! .::•■■■■ : ' . : 
j '. ■ ,\ I']'?, i if I li .v.'li I 



1..V 



\. | "•■!.■ i ■ . ■. .. . 

; ■ ■'■■ i •' ; ■ ■ ■:..■,... 
. I"- -i . I:-. 

■ -.-; :' i . . . 





*: 




• «> 


.. m, »*:■! 


• 


• .in* 




11.- 1 ».* 





It III I ■ ,1 



r 



I- "ii; 



if. 



i ■ 



i 



•■ . •« «l 



i'i .i.i 



*. . 



■ i i.« * 



t*. 



§'. 



. : J i ii.u 



4-', 



CONTENTS xiii 

-E.TioN- JurMitNo*. pAGK 

:■-;. Jurisdiction of high courts ........ 239 

'.•'■2. Powers of liigh courts with respect to subordinate courts . 245 

i« >:. Exercise of jurisdiction by single judges or division court* . . 246 
104. Power for Governor-General in Council to alter local limits of 

jurisdiction of high courts ....... A. 

ii.»;. Kxempt ion from jurisdiction of high court in public capacity . 247 
to6. Written order by governor-general a justification for any act in 

any court in India ......... 248 

:*»7. Procedure in case of oppression, &c. by governor-general or his 

council ........... A. 

Imw to be administered. 

u>>. Law to be administered in cases of inheritance and succession . 249 

.4 divcaU -Gc n cral. 
1 — i. Appointment and powers of advocate-general . . -251 

PART X. 
Ecclesiastical Establishment. 

i :o. Jurisdiction of Indian bishops ....... 252 

11:. Power to admit to holv orders t6. 

1 1 _\ ( onset-ration of person resident in India appointed to bishopric . 253 

: ; 3. Salaries and allowances of bishops and archdeacons ib. 

■14. Furlough rules .......... 254 

: : ;. Establishment of chaplains of Church of Scotland ib. 

\ :'"•. Saving a* to grants to Christians ib. 

PART XI. 

Offences, Penalties, and Procedure. 

117. (Vrtain acts to be misdemeanours: Oppression. Wilful dis- 
obedience. Breach of duty. Trading. Receiving presents . 255 

1 iS. I»ans to native prince* 256 

110. Prosecution of offences in England 257 

1 20. Provision as to persons suspected of dangerous correspondence . 260 

PART xn. 

Supplemental. 

121. Saving as to certain rights and powers 262 

:22. Treaties, contracts, and liabilities of East India Company . ib 

123. Orders of East India Company 263 

124. Definitions ........... to. 

Supplemental Notes 266 

.Scheduler : — 

I. Official salaries 272 

EL Offices r eser ved to the Civil Service of India . . . ib. 
Table or Comparison b e t ween F^atttory Enactments and 

Digest 274 



xiv CONTENTS 

CHAPTER IV 
APPLICATION OF ENGLISH LAW TO NATIVES OF INDIA 

PAGE 

Introduction of English Law into India 323 

Charter of 1753 324 

Warren Hastings' * Plan' of 1772 ib. 

Gradual modification of criminal law 325 

Observance of native rules as to family law ib. 

The Lex Loci Act 327 

Law applicable to persons neither Hindus nor Mahomedans . . 329 

Rules as to local usage in Bombay and the Punjab ib. 

Native Christians and Armenians 330 

Parsees ib. 

Justice, equity, and good conscience ib. 

State of law at passing of Charter Act of 1833 ib. 

First Indian Law Commission 332 

Penal Code, Codes of Civil and Criminal Procedure, &c. . . ib. 

Indian Succession Act ib» 

Oudh Estates Act 333 

Hindu Wills Act ib. 

Probate and Administration Act 334 

Indian Contract Act ib. 

Negotiable Instruments Act ib. 

Transfer of Property Act 335 

Trusts Act ib. 

Easements Act 336 

Guardian and Wards Act ib. 

Law of torts ib. 

Subjects to which English and native law respectively apply . . ib. 

Attempt to govern natives by native law, Englishmen by English law 337 

Causes of its failure 338 

Reason for codification 339 

Merits of Indian codes ib. 

How far codification applicable to native law 340 

Codes and text-books 341 



CHAPTER V 

BRITISH JURISDICTION IN NATIVE STATES 

Territorial character of Parliamentary legislation .... 342 

Principles limiting extra-territorial legislation ib. 

Cases in which Parliament legislates for offences committed out of 

British territory 344 

Offences at sea 345 

Treason 347 

Murder and manslaughter ib. 

Slave trade offences ib. 

Offences against Explosive Substances Act , ib. 



CONTENTS xv 

PAGE 

Forgery and perjury 347 

Bigamy ib. 

Foreign Enlistment Act 348 

Classes of British subjects ib. 

Conclusions as to Parliamentary legislation for extra-territorial offences 3 50 

Foreign Jurisdiction Acts 353 

Original of consular jurisdiction. The Capitulations ib. 

The Levant Company 355 

Dissolution of Levant Company 356 

Difficulties arising from dissolution of Levant Company . 357 

Failure of Act of 1836 ; its causes 359 

Foreign Jurisdiction Act of 1843 3& l 

Law framed and administered under Foreign Jurisdiction Acts . . 362 

Three stages in history of Acts ib. 

First stage : application to States under regular Governments . ib. 

Anomalous position in Egypt 363 

Second stage : application to barbarous countries .... 364 

Third stage : application to protectorates 365 

Recognition of African protectorates by Berlin Conference . . ib. 

Charter to German Colonization Society ib. 

Questions as to effect of German charter 366 

Questions as to English protectorates in Africa .... 367 

Persons over whom consular jurisdiction is exercisable . 370 

Consequences of establishment of protectorate 371 

Jurisdiction in African protectorates 372 

Conclusions as to jurisdiction under Foreign Jurisdiction Acts . 376 

Application of principles to India 377 

Powers of Indian Legislature 378 

Liability of British subjects for offences committed out of British 

India 385 

Political Agents to certify Htness of inquiry into charge . . 16. 

Conclusions as to general powers of Indian Legislature . . . 386 

Extra-territorial powers of governor-general in executive capacity . 387 

Classes of persons to which jurisdiction extends .... 392 

Conclusions as to extra-territorial powers of governor-general . 398 



INDIX 399 



I. 



I 



• • I 



• •• 



: J* 



i 






vr:u 



i.VUV LtJCLK. tw:uur. 



■VT^ ?*iihiihh Mi»v»i»i> '."his •"••ii. 



». i 



M i i 



• i. 



• i i 



i .1 



. » >M 



fry}. A ^« ik-'li'. 

!W*3 lhiti-h E.**5 UU Company 

UU»5 *7 «Mi.tiih;ir. 

|M(»i» ( IwiU-r i»f Kaxl Iiulia Com- 

p.UIS It'll!'*!'*!. 

\$\\ Kuuhsli at Ma.Hiili pat .mi. 

ItHB I'iwIiOi hi Stuat. 

1U15V s n l'h»iin;i"» KwM'nt as Knvov . " 

V 
t.i \i\\M Mogul. 

\uih"iit> i»» vM'i iitf martial law 

ki.tnti-il to KaM Imli* Company. 

UUt* Ii.hi«|im1mi kiiaiitt^i to the 

\t»20 Kuuh-h »ik'oio> m Bengal. 
InvO * . Win "«ij\ » Mn»isA,^rc nf 



TABLE OF DATES 



xvii 



General History. 



India. 



1624-42. Richelieu first minister of 

France. 
1625. Charles I. 

1628. Charter granted to Massachu- 
setts Company. 

1632. Battle of Lutzen.— Death of 
Gustavus Adolphus. 



1642-9. Civil War in England. 

1643-1715. Louis XIV. 

1648. Peace of Westphalia. — End of 

Thirty Years' War. 
1640. Commonwealth. 

1651. Navigation Act. 

1651-4. First war between England 
and Holland. 

1652. Dutch East India Company 
establish a station at the Cape. 

1653. Oliver Cromwell, Protector. 
1655. Capture of Jamaica. 



1660. Charles II. 

Navigation Act renewed. 



1664. New York taken from the 
Dutch. 

1665-7. Second war between Eng- 
land and Holland. 

1667. Treaty of Breda. 



1672-4. Thin! war between Eng- 
land and Holland. 



1623-4 (February). East India 
Company authorized to grant 
their officers power of executing 
martial law. 

1628-58. ShahJahan. 

1634. English permitted to trade 

throughout the dominions of 

the Mogul. 
1638. Madras bought by East India 

Company. — Fort St. George 

built. 
1640. East India Company's factory 

at HuglL 



1657. Cromwell's charter to Blast 
India Company. 

1658. Madras made independent of 
Bantam. 

1658-1707. Aurangzeb. 

1661. English get Bombay as part of 

dowry of Catherine of Bra- 

ganza. 
(April 3. ) Charles II grants char- 
ter to East India Company. 
1664. Sivaji becomes Raja of Mara- 

thiis. 
Defence of Surat against Sivaji. 
French East India Company 

(Colbert's) established. 
1660. Charles II gives Bombay to 

East India Company. 
1677. Charter granting Company 

powers of coinage. 
1670. Aurangzeb at war with the 

Rajputs. 

1680. Death of Sivaji. 

1681. Bengal made a separate pre- 
sidency. 



I Li KMT 



■<viii I AiiLF. ■)!=■ !m TKi 



: ■».*. mi \i. M: -rnp\ !■ • 

*t>H%. liwth it ■ .>ilw»ri j'.ft^. K-mcr 4t Ki mimv oviAilocL 

.»t -.»;.( ^m- q hti i« lunar .'i! iniizBitv 

■it* 

..^"l Jimp, |j ilflfl I .ItnTM it HVlMl. 

J^VniMfinn .if j\i|i«t . t \ ,nti>. irt*«r • t -UiWH li t»i l!Ji4L lCiJl& 

»iTni»riw 
. .m7 K-'-f In-im. i i iMiiaov - T.uiLurv 
..x ...» r.» i.m M : par. r.-. i<. moav. 
■ ••!i.-l» ii !t%»n |- mi I ■ iizil. :- it 

,mv«*rt *» r, Mm. 
t,rti»- ■• MMl<*hinu III IZLLClI'tllUV 
I M1THJ 

*-»«* :;■..•:.;(,,. i! ., :■ ••■MiinH ,i*y7_o ..»*»r. I rim ( -tJiDiinv ^ *ir 

.i"*«0 i\" iijirn {|f nin^i * tr&nirzeD. 

.- ' *!■»*■ ?!■«■» < ,rr>;ft ! ■•■■ . -• i- ■'&} . «W jMi-j h t, > |- 



■'.■^O 07 l .*' ir : n • ■»■■ 1 :■ Ki» _-!^i..i . ■ . • . tf*3 ' KT»J*.r " . !\*m '. ' I -'W 

,-'-"-.«-i- i»Tt«»r 1. »» •! iM&t Li .uia v. )ji- 

■'01 f:-";^v ^f I'V-.'U' '! ■■■ ■-•.in- 1 1 « - » lhv. 11 note mental . mtten 

•■v-iiiiH-r - . . <i4. .. .OX ?'*1»- 

PlltW i .. . <|J.; 

. -W|. M*t ...ma • u\|iuuv ' uiti 
. »rt '. il'uuii. 
'W ,.■ t* \ .' ?'■ -.(■;. •-■ - 'fl>8. iArr.<-r uuumuu, hiou. 

•-» t uii.i 1 ruDtuiv. 

1 ' ' - I'MIiuui i.l. -4. 

! i'i'«>iuiim :ii.'n»»iiii»i.'.u 1 

••n*»rjii .>h iciy. 

"•■»»»i«»mi»t'r Uariff « uah^j- 

.u:i!T ■ „• 1 viiurni . s -xu'ij a 

-JUliUtil IIUL'tlUV 

«•.-! i.-in:.»*r . . uaiifi n.ur- 
• '■iinu'.itf I'auLWnL . !ii|.»aa>. 

■ ' ' t.. -i " '. ■-•' -»M j'liJ.l » .-IllUiUV '!> -.u- «l 



, • ', 



■w 1 1 • 



•••*«» M '.V.i .'*'.. • * ■ ■•• i.i-rm*. 'w : l-i '•■iu,i.«a» :ii«.» 

■if- .-!iii£i:"«ii •. -in i-.i ii> . 
••: 'V ' 1 ' J ■'( /li-il M'l -«■•■*- ."07. .>i-ui!ii't .iiiniuujifu. 

■ •■•' .'OR. .4 rii • ••Mii'iimm ■• u wai>i i»-i ii. 

'^rru.- :>i .iiiiiiiL'uiiiuliiMi. 

*« ' Ii ' ■ r ■■! :70(*. ' >!t| I .i|li;.int\ - UlU'vIa .-m- 

1 "'! •■ I -*t if i.-t v*. 1 |'hi- :wi. Minpanir.- 

'"'. ■ ' ' "' ' »" ■»• i" :ln' -.c-n i-",i.^j iruna 

■ ■'•■ i' .■'... •' 11 •■ ' ..«.,,,.,■. 



TABLE OF DATES 



xix 



General History. 



1715-74. Louis XV. 
1716-20. Law's * system.' 
1720. South Sea Bubble. 
1721-42. Walpole, Prime Minister. 

1725. Death of Peter the Great. 



1727. George II. 



1732. Colony of Georgia founded. 

1740-4. Anson's voyages. 
1740-8. Wars of the Austrian Suc- 
cession. 
1740-86. Frederick II of Prussia. 
1744. Pelham, Prime Minister. 
1745-6. Rebellion in Scotland. 
1748. Treaty of Aix-la-Chapelle. 



India. 



1754. Duke of Newcastle, Prime 
Minister. 



1756-61. The older Pitt directs 

foreign policy of England. 
1756-63. Seven Years' War. 



1710. New French East India Com- 
pany. 

1722. Charles VI grants charter to 
Ostend Company. 

1725. Charter of Ostend Company 
withdrawn. 

1726. Municipal charters granted to 
Calcutta, Madras, and Bombay. 

Mayors' courts established in each 
place. 

1728. Danish Company extin- 
guished. 

1731. Swedish India Company 
formed. 

1739. Invasion of India by Nadir 
Shah. 

1742. Aliverdi Khan, Nawab of 

Bengal. 
1746. Labourdonnais takes Madras. 
1748. English besiege Pondicherry. 
Madras restored to English by 

treaty of Aix-la-Chapelle. 
1740-54. War of succession in the 

Carnatic. 
1750-4. War between French and 

English Companies. 

1751. Clive seizes Arcot. 

1752. French surrender Trichinopoly. 

1753. New charters granted to Pre- 
sidency towns. 

1754. French recall Dupleix. 
Treaty of peace signed at Pondi- 
cherry. 

Mutiny Act (27 Geo. II, c. 9) 
passed for Indian forces. 
1756. Suraj-ud-doula becomes Na- 
wab of Bengal and (June) takes 
Calcutta. (Black Hole Massacre.) 
Rupture between France and 
England. 
1757 (January). Clive recovers Cal- 
cutta. 
(June 23.) Battle of Plassey. 
1758. Lally'8 expedition reaches 
India. — Lally besieges Madras. 
Maratha invasion of Punjab. 
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1750. Wolfe take* Quebec. 



1760. George III. 



1762. Bute, Prime Minister. 
Catherine, Empress of Russia. 

1763. Pca<c of Paris. — End of Seven 
Years* War. 

George Grenvillc, Prime Minister. 



1765. Stamp Act passed. 
(July.) Rockingham, Prime Minis- 
ter. — Stamp Act regaled. 



1766 (July). Duke of Grafton, Prime 
Minister. 



1768-71. Captain Cook circumnavi- 
gated the world. 



1770. Lord North, Prime Minister. 
— Disturbance at Boston. 



1759. Lally raises siege of Madras. 
— Defeat of Dutch in Bengal. 

1760. Coote defeats Lally at Wande- 
wash. 

Olive returns to England. 
1760-5. Period of misrule in Ben- 
gal. 

1761. Coote takes Pondicherry. — 
Fall of the French power in 
Deeean. 

Ahmed Shah defeats Marathas at 
Battle of Paniput. 
1763. Pondicherry restored to 
France (Peace of Paris). 
Massacre of English prisoners at 
Patna. 
1764 (October 23). Battle of 
Baxar. 

1765. Give returns to India, accepts 
Diwani of Bengal for the Com- 
pany, makes treaties of alliance 
with Oudh and the Mogul em- 
peror. 

1766. Grant of Northern Sarkars to 
Company. 

(November.) Parliamentary in- 
quiry into affairs of Company. 
1767-9. First war of English with 
Hyder Ali. 

1767. Clive finally leaves India. 
Acts of Parliament relating to 

East India Comjjany (7 Geo. Ill, 
oe. 48, 49, 50, 57). Power to 
declare dividend restrained. 
Comj>any to pay £400,000 annu- 
ally into Exchequer. 

1768. Restraint on dividend con- 
tinued (8 Geo. Ill, c. 1 1 ). 

The Xizam cedes the Carnatic. 

1769. New arrangement for live 
years between Government and 
Company. Payment of annuity 
of £400,000 continued (9 Geo. 
Ill, c. 24). 

1770. Famine in Bengal. 

1771 (August 28). Company resolve 
to ' stand forth as Diwan ' of 
Bengal. 
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1773. The people of Boston board 
the English ships and throw 
the tea overboard. 

1774. Congress meets at Philadel- 
phia and denies right of Parlia- 
ment to tax colonies. — Acces- 
sion of Louis XVI. 

1775. George Washington appointed 
Commander-in-Chief of Ameri- 
can forces. 

1775-83. War of American Inde- 
pendence. 

1776 (July 4). Declaration of Inde- 
pendence by United States. 

1778. Death of Earl of Chatham. 
War with France in Europe. 
France recognizes independence 
of United States. 



India. 



1781. England at war with Spain, 
France, Holland, and American 
colonies. 
Cornwallis surrenders at York- 
town. 



1782. Lord North resigns. — Lord 

Rockingham and then Lord 

Shelburne, Prime Ministers. 

ft rattan's Declaration of Right 

accepted by Irish Parliament. 

1783 (April 2). Coalition ministry 
under Duke of Portland as 
Prime Minister. 



1772. Warren Hastings, Governor 
of Bengal. — Draws up plan of 
government. 

Directors of East India Company 
declare a deficit, and appeal to 
Lord North for help. 

(November.) Secret Parliamen- 
tary inquiry into affaire of 
Company. 

1773. Regulating Act passed (13 
Geo. m, c. 63). 

Mot ion condemning Clive rejected. 

1774. Warren Hastings becomes 
first Governor-General of India. 

Rohilla War. 
Death of Clive. 

1775. Benares and Ghazipur ceded 
to Company. 

Government of Bombay occupy 
Salsette and Bassein. 

1776. Trial and execution of Nun- 
comar. 

Mar&tha War. 
1778. English seize French settle- 
ments in India. 
1770. Marathas repel English ad- 
vance on Poona. 
League of Mysore. Marathas and 
Nizam against English. 

1780. Hyder AH ravages Caraatic. 

1781. Benares insurrection. — Defeat 
of Hyder AH at Porto Novo. — 
Treaty of Peace with Marathas. 

Parliamentary inquiries into ad- 
ministration of justice in Ben- 
gal and into causes of Carnatic 
War. — Act passed to amend the 
Regulating Act (21 Geo. Ill, 
c. 70). 

1782. Death of Hyder AH. 
Naval battles between French and 

English in Bay of Bengal. 



1783. Pondicherry and other French 
settlements restored to France 
by Treaty of Versailles. 
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(January.) Treaty of Versailles. — 
Peace signed between England 
and United States. 

1783 (December 23)-1801. William 
Pitt, Prime Minister. 

1783. General peace in Europe. 



1786. Burke moves impeachment of 
Warren Hastings. 



1788-95. Trial of Warren Hastings. 

1789. Beginning of French Revolu- 
tion. 



1793. Execution of Louis XVI. 
War between England and France 
declared February n. 



1795. Cape of Good Hope captured 
from Dutch. 

1797. Battle of Cape St. Vincent.— 
Mutiny at the Nore. 

1798. Irish Rebellion. 

French expedition to Egypt. — 
(August i) Battle of the Nile. 

1799. Buonaparte, First Consul. 



1800. Union of Great Britain and 
Ireland. 

Battles of Marengo and Hohcn- 

linden. 
Malta taken from French. 

1801. Addington, Prime Minister. 



India. 



1783-4. Fox's India Bill introduced 
and rejected. 

1784. Treaty of peace with Tippu, 
Sultan of Mysore. — General 
peace in India. 

Pitt's Act establishing Board of 
Control (24 Geo. HI, seas. 2, c. 25 ). 

1785. Warren Hastings leaves India. 
Mahdajee Sindia (Martftha) occu- 
pies Delhi. 

1786. Act passed to enlarge powers 
of Governor-General (26 Geo. 
Ill, c. 16). 

1786-93. Lord Cornwallis, Gover- 
nor-General. 

1787. Tippu sends embassies to 
Paris and Constantinople. 

1789-90. Tippu attacks Travancore. 
1790-2. War with Tippu. 

1791. Bangalore taken. 

1792. Tippu signs treaty of peace 
ceding territory. 

1793. English take Pondioherry. 
Permanent settlement of Bengal. 
Cornwallis leaves India. 

Act renewing Company's charter 
(33 Geo. m, c. 52). 
1798-8. Sir J. Shore (Lord Teign- 
mouth), Governor-General. 

1795. The Marathas defeat the 
Nizam. 

1796. Ceylon taken from Dutch. 

1797. Shah Zeman invades Punjab. 

1798 - 1805. Marquis Wellesley, 
Governor-General. 

1799. Capture of Seringapatam. 
Death of Tippu. Partition of 
Mysore. 

1800. Subsidiary treaty with Nizam. 



1801. Incorporation of Carnatic. 
Oudh cedes territory by subsi- 
diary treaty. 
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1802. Treaty of Amiens. Cape 

restored to Dutch. 
1803 (May). War declared between 

England and Prance. 



1804. Pitt's second ministry. 
Napoleon, Emperor. 

1805 (October 21). Battle of Tra- 
falgar. — Capitulation of Ulm. 

(December 2.) Battle of Austerlitz. 

1806 (January 23). Death of Wil- 
liam Pitt— Ministry of * All 
the Talents.' — Lord Grenville, 
Prime Minister. 

Berlin Decrees issued, and Orders 
in Council issued in reply. 

1807. Duke of Portland, Prime 
Minister. 

1808-14. Peninsular War. 

1809. Walcheren expedition. — Bat- 
tle of Wagram. 

Perceval, Prime Minister. 
English occupy the Cape. 

1810. Mauritius taken from French. 
1812. Napoleon invades Russia. 

War between England and United 
States. 

(June.) Lord Liverpool, Prime 
Minister (till 1827). 

(July.) Battle of Salamanca. 
1813 (June). Battle of Vittoria. 

(October 16-19.) Battle of Leip- 
zig. 



1814. First Peace of Paris.— 
Napoleon abdicates. Cape ceded 
to England. 
1815 (February). Napoleon return* 
from Elba. 
(June 1 8. ) Battle of Watei loo 
(November.) Second Peace of 
Paris. 

1820. George IV. Congress at Trop- 
pau, afterwards at I Ay bach. 



India. 



1802. Treaty of Bassein and re- 
storation of Peshwa. 

1803. League of Sindia and Nagpur 
Raja (Marathas). 

Maratha* War (Battles of Assaye, 
Argaum, Laswaree). 

1804. Gaekwar of Baroda submits 
to subsidiary system. 

1805 (July to October). Lord Corn- 
wallis again Governor-Genera]. 
— Succeeded by Sir George 
Barlow (till 1807). 

1806. Mutiny of Sepoys at Vellore. 



1807. War with Travancore. 
1807-13. Lord Minto, Governor- 
General. 
18C0. Travancore subdued. 



1813. Charter Act of 18 13 (55 
Geo. Ill, c. 155). 
East India Company loses mono- 
poly of Indian trade. 

1813-23. Lord Hastings, Governor- 
General. 

1814-15. Gurkha War. 

1815. Kumaon ceded. 

1817. Pindaris conquered. 

1817-18. Third Maratha War, end- 
ing in annexation of Poona and 
reduction of Holkar and Rajpu- 
tana. 

1810. Wazir of Oudh assumes title 
of King. 
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18*4. Annexation ot Coon. 



1888. Lord Herttabunr appouited 

ilnrernor^lenerai by Sir R. 
Ppel but appointment <*anc?Ued 
hv Whigs. 

1886-49. Larri AucklaniL <^orernor> 
General. 

1888. Lientenant-Crovernurship of 
North-Weatern Pruvincw con- 
stituted. 

1888. Fim Afghan War. 

1838. Capture of Ghazm and Kan- 
dahar. 
Death of Ranj it Singh. 

1840. flnrrender of Dost Moham- 
mad. 
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Ginbral History. 



1841 (September 6). Sir R. Peel, 
Prime Minister. 



1846. Repeal of Corn Lawn. 
(June.) Sir R. Peel resigns. 
(July 6.) Lord John Russell, 
Prime Minister. 
1848. Chartist riots. — Revolution 
in France. 



1852. Louis Napoleon, Emperor. 
(February 27.) Lord Derby, 

Prime Minister. 
(December 28.) Lord Aberdeen, 

Prime Minister. 



1854-5. Crimean War. 

1855 (February 10). Lord Palmer- 

ston, Prime Minister. 
1856. Treaty of Paris. 



India. 



1841. Insurrection at Cabul and 
disastrous retreat of British 
troops. 

1842-4. Lord Ellenborough, Gover- 
nor-General. 

1842. Pollock recaptures and eva- 
cuates Cabul. 

1843. Annexation of Sind (Battle of 
Meeanee). — Capture of G walior. 

1844-8. Lord Hardinge, Governor- 
General. 

1845. Danish possessions bought. 
1845-6. Sikh War. Battles of 

Mudki and Ferozeshah (1845). 

1846. Battles of Aliwal and Sobraon. 
— Treaty of Lahore. 



1848-56. Lord Dalhousie,Governor- 
General. 

1849. Satara annexed. — Second Sikh 
War. Battles of Chillianwallah 
and Goojerat. — Punjab annexed. 

1850. Bombay Railway commenced. 

1852. Second Burmese War. — Pegu 
annexed. 

1853. Last Charter Act (16 & 17 
Vict. c. 95) passed ; remodels 
constitution of Legislative 
Council. 

Jhansi, the Berars, and Nagpur 
annexed. — Telegraphs com- 
menced. 

1854. Bengal constituted a Lieu- 
tenant-Governorship. 



1856. Oudh annexed. 

1856-62. Lord Canning, Governor- 
General. 

1857-8. Indian Mutiny. — Out- 
breaks at Meerut and Delhi 
(June). Delhi taken (Septem- 
ber). First relief of Lucknow 
by Havelock and Outram (Sep- 
tember). Final relief of Luck- 
now by Sir Colin Campbell 
(November). 
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1858 (February 25). Lord Derby, 
Prime Minister. 



India. 



1859. Italian War. — Battles of 
Magenta and Solferino. 
(June 18.) Lord Palmerston, 
Prime Minister. 



1865 (November 6). Lord Russell 
becomes Prime Minister on 
death of Lord Palmerston. 

1866. War between Prussia and 
Austria.— Battle of Koniggratz 
or Sadowa. 
(July 6.) Lord Derby, Prime 
Minister. 

1868 (February 27). B. Disraeli, 
Prime Minister. 

Abyssinian expedition. 
(December 9.) W. E. Gladstone, 
Prime Minister. 

1869 (November). Suez Canal 
opened. 

1870. Franco-German War. — Revo- 
lution in France. 

1871. King William of Prussia 
becomes German Emperor. 

1874 (February 21). B. Disraeli, 
Prime Minister. 



1858. Government of India Act, 
1858 (21 & 22 Vict. c. 106), 
places British India under direct 
government of Crown. — Lord 
Canning, Viceroy. 

(November 1.) Queen's Amnesty 
Proclamation published in 
India. 

1859. Punjab constituted a Lieu- 
tenant-Governorship under Sir 
John Lawrence. 

Indian Code of Civil Procedure 
passed. 

1860. Indian Penal Code passed. 

1861. Indian Civil Service Act, 1861 
(24 & 25 Vict. c. 54), Indian 
Councils Act, 1861 (24 & 25 
Vict. c. 67), and Indian High 
Courts Act, 1861 (24 & 25 Vict, 
c. 104), passed by Parliament. 
— Code of Criminal Procedure 
passed in India. 

1862-3. Lord Elgin, Viceroy. 
1864-9. Lord Lawrence, Viceroy. 

1864. Bhutan Dwars annexed. 

1865. Indian Succession Act passed. 



1866. Famine in Orissa. 



1867 (September). Straits Settle- 
ments separated from India. 

1868. Sher Ali, Amir of Afghanis- 
tan. 



1869-72. Lord Mayo, Viceroy. 

1869. Legislative Department of 
Government of India estab- 
lished. 

1872. Indian Contract Act and 
Evidence Act passed. 

1872-6. Lord Xorthbrook, Vice- 
roy. 

1876-80. Lord Lytton, Viceroy. 

1876-8. Famine in India. 
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1877. Russo-Turkish War. 



1878. Treaties of San Stefano 
(Maroh) and Berlin (July). 



1880 (April 25). W. E. Gladstone, 

Prime Minister. 
1882. Indian troops used in the 

Egyptian War. 



1886 (June 24). Lord Salisbury, 
Prime Minister. 

1886 (February 6). W. E. Glad- 
stone, Prime Minister. 
(August 3.) Lord Salisbury. 
Prime Minister. 

1887. Jubilee of Queen Victoria's 
reign. 



1802 (August 18). W. E. Gladstone, 
Prime Minister. 



1894 (March 3). Lord Rosebery, 
Prime Minister. 



1885 (July 2). Lord Salisbury, 
Prime Minister. 



India. 



1877 (January 1). Queen pro- 
claimed Empress of India at 
Delhi. 

1878. Invasion of Afghanistan. 

1879 (July). Treaty of Gandamak. 
(September.) Cavagnari killed 

at Cabul. — English invade Af- 
ghanistan. 
1880-4. Lord Ripon, Viceroy. 

1880 (July). Abdurrahman recog- 
nized as Amir of Afghanistan. 
— Battle of Mai wand. General 
Roberts' march from Cabul to 
Kandahar. 

1884. Boundary Commission ap- 
pointed to settle North-West 
frontier. 

1884-8. Lord Dufferin, Viceroy. 

1885. Third Burmese War. 

1886 (January 1). Upper Burma 
annexed. 
(November 21.) Legislative Coun- 
cil established for North- Wes- 
tern Provinces. 

1888-93. Lord Lansdowne, Viceroy. 

1889. Military expeditions sent 
against hill tribes. 

1890. Chin and Lushai expeditions. 
— Rising in Manipur. 

1891. Massacre in Manipur. 

1892. Constitution and procedure of 
Indian Legislative Councils al- 
tered by Indian Councils Act, 

1892 (55 & 56 Vict. 0. 14). 
1898. Separate armies of Madras 

and Bombay abolished by Ma- 
dras and Bombay Armies Act, 

1893 (56 & 57 Vict. c. 62). 
(June 26.) Indian Mint closed. 

1894 (January 27). Lord Elgin, 
Viceroy. 
(December 27.) Import duty 
imposed on cotton. 

1895. Chitral Expedition. 

1896. Appearance of plague in 
Bombay. 
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A DIGEST OP THE LAW RELATING 
TO THE GOVERNMENT OF INDIA 

CHAPTER I 

HISTORICAL INTRODUCTION 

British authority in India may be traced, historically, to Twofold 
a twofold source. It is derived partly from the British British ° 
Crown and Parliament, partly from the Great Mogul and authority 
other native rulers of India. 

In England, the powers and privileges granted by royal 
charter to the East India Company were confirmed, supple- 
mented, regulated, and curtailed by successive Acts of Par- 
liament, and were finally transferred to the Crown. 

In India, concessions granted by, or wrested from, native 
rulers gradually established the Company and the Crown as 
territorial sovereigns, in rivalry with other country powers ; 
and finally left the British Crown exercising undivided sove- 
reignty throughout British India, and paramount authority 
over the subordinate native States. 

It is with the development of this power in England that 
we are at present concerned. The history of that develop- 
ment may be roughly divided into three periods. 

During the first, or trading, period, which begins with the Throe 
charter of Elizabeth in 1600, the East India Company are l^story of 
primarily traders. They enjoy important mercantile privi- cpnetitu- 
legcs. and for the purposes of their trade hold sundry factories, develop- 
mostly on or near the coast, but they have not yet assumed 
the responsibilities of territorial sovereignty. The cession of 
Burdwan, Midnapore, and Chittagong in 1760 makes them 
masters of a large tract of territory, but the first period may, 
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2 GOVERNMENT OP INDIA 

perhaps, be most fitly terminated by the grant of the diw 
ill 1765, when the Company 



[ch. 



B practically sovereigns of 



second 



Bengal, Behar, and Orissa. 

During the second period, from 1765 to 1S58, the Company 
are territorial sovereigns, sharing their sovereignty in dimin- 
ishing proportions with the Crown, and gradually losing their 
mercantile privileges and functions. This period may, -with 
reference to its greater portion, be described as the period of 
double government, using the phrase in the sense in which it 
was commonly applied to the system abolished by the Act of 
1858. The first direct interference of Parliament with the 
government of India is in 1773, and the Board of Control is 
established in 1784. 

The third and last period, the period of government by the 
Crown, begins with 1858, when, as an immediate consequence 
of the Mutiny of 1857, the remaining powers of the East India 
Company are transferred to the Crown. 

In each of these periods a few dates may be selected as 
convenient landmarks. 

The first period is the period of charters. The charter of 
1600 was continued and supplemented by other charters, of 
which the most important were James I's charter of 1609, 
Charles II's charter of 1661, James IPs charter of 1686, and 
William Ill's charters of 1693 and 1698. 

The rivalry between the Old or ' London ' Company and 
the New or ' English ' Company was terminated by the fusion 
of the two Companies under Godolphin's Award of 1708. 

The wars with the French in Southern India between 1745 
and 1761 and the battles of Plassey (1757) and Basar {1764) in 
Northern India indicate the transition to the second period. 

The main stages of the second period are marked by Acts 
of Parliament, occurring with one exception at regular in- 
tervals of twenty years. 

North's Regulating Act of 1773 (13 Geo. Ill, c. 63) was 
followed by the Charter Acts of 1793, 1813, 1833, and T853. 
The exceptional Act is Pitt's Act of 1784. 



HISTORICAL INTRODUCTION g 

b Regulating Act organized the government of the Bengal 

jsideney and established the Supreme Court at Calcutta. 
o Act of 17S4 (24 Geo. Ill, sess. 2, c. 25) established the 
Board of Control. 

The Charter Act of 1793 (33 Geo. Ill, c. 52) made no material 
change in the constitution of the Indian Government, but 
happened to be contemporaneous with the permanent settle- 
ment of Bengal. 

The Charter Act of 1S13 (53 Geo. Ill, c, 155) threw open the 
trade to India, whilst reserving to the Company the monopoly 
of the China trade. 

The Charter Act of 1833 (3 & 4 Will. IV, c. 85) terminated 
altogether the trading functions of the Company. 

The Charter Act of 1853 (16 & 17 Vict. c. 95) took away 
from the Court of Directors the patronage of posts in their 
service, and threw open the covenanted civil service to general 
competition. 

The third period was ushered in by the Government of Land- 



India was to be governed by and in the name of Her Majesty, period. 
The change was announced in India by the Queen's Procla- 
mation of November 1, 1858. The legislative councils and 
the high courts were established on their present basis by two 
Acts of i8(ji (24 & 25 Vict. cc. 67, 104). Since that date 
Parliament ary legislat ion for India has been confined to matters 
of detail. The East India Company was not formally dis- 
solved until 1874. 

The first charter of the E.isl India fninmnv was granted Charter o 
■ , , , Elimheth. 

on December 31, 1(100. Iho circumstances in which the 

grant of this charter arose have been well described by Sir A. 

Lyall ' . The customary trade routes from Europe to the 

East had been closed by the Turkish Sultan. Another route 

had been opened by the discovery of the Cape of Good Hope. 

Thus the trade with the East had been transferred from the 

cities and states on the Mediterranean to the states on the 

1 British Dominion in India. 



4 GOVERNMENT OF INDIA [cil. 

Atlantic Ma-board, Among these latter Portugal took 
the lead in developing the Indian trade, and when Pope 
Alexander VI (Roderie Borgia) issued his Bull of Way, 1493, 
dividing the whole undiscovered no n- Christian world between 
Spain and Portugal, it was to Portugal that lie awarded India. 
But since 1580 Portugal had been subject to the Spanish 
Crown Holland was at war with Spain, and was endeavouring 
to wrest from her the monopoly of Eastern trade which had 
come to her as sovereign of Portugal, During the closing 
years of the sixteenth century, associations of Dutch merchants 
had fitted out two great expeditions to Java by the Cape 
(1595-96, and 1598-99), and were shortly (1602) to be com- 
bined into the powerful Dutch East India Company. Pro- 
testant England was the political ally of Holland, but her 
commercial rival, and English merchants were not prepared to 
sec the Indian trade pass wholly into her hands. It was in 
these circumstances that on September 24, 1599, the mer- 
chants of London held a meeting at Founder's Hall, under the 
Lord Mayor, and resolved to form an association for the pur- 
pose of establishing direct trade with India. But negotiations 
for peace were then in progress at Boulogne, and Queen 
Elizabeth was unwilling to take a step which would give um- 
brage to Spain. Hence sho delayed for fifteen months to 
grant the charter for which the London merchants had peti- 
tioned. The charter incorporated George, Earl of Cumber- 
land, and 215 knights, aldermen, and burgesses, by the name 
of the ' Governor and Company of Merchants of London 
trading with the East Indies.' The Company were to elect 
annually one governor and twenty-four committees, who 
were to have the direction of the Company's voyages, the 
provision of shipping and merchandises, the sale of mer- 
chandises returned, and the managing of all other things 
belonging to the Company. Thomas Smith, Alderman of 
London, and Governor of the Levant Company, was to be 
the first governor. 

The Company might for fifteen years ' freely traffic and use 
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the trade of merchandise by sea in and by such ways and 
passages already found out or which hereafter shall be found 
out and discovered . . . into and from the East Indies, in the 
countries and parts of Asia and Africa, and into and from all 
the islands, ports, havens, cities, creeks, towns, and places of 
Asia and Africa, and America, or any of them, beyond the 
Cape of Bona Esperanza to the Streights of Magellan.' 

During these fifteen years the Company might assemble 
themselves in any convenient place, ' within our dominions 
or elsewhere/ and there ' hold court ' for the Company and 
the affairs thereof, and, being so assembled, might ' make, 
ordain, and constitute such and so many reasonable laws, 
constitutions, orders, and ordinances, as to them or the greater 
part of them being then and there present, shall seem necessary 
and convenient for the good government of the same Com- 
pany, and of all factors, masters, mariners, and other officers, 
employed or to be employed in any of their voyages, and for 
the better advancement and continuance of the said trade and 
traffick.' They might also impose such pains, punishments, 
and penalties by imprisonment of body, or by fines and 
amerciaments, as might seem necessary or convenient for 
observation of these laws and ordinances. But their laws 
and punishments were to be reasonable, and not contrary 
or repugnant to the laws, statutes, or customs of the English 
realm. 

The charter was to last for fifteen years, subject to a power 
of determination on two years' warning, if the trade did not 
appear to be profitable to the realm. If otherwise, it might 
be renewed for a further term of fifteen years. 

The Company's right of trading, during the term and within 
the limits of the charter, was to be exclusive, but they might 
grant licences to trade. Unauthorized traders were to be liable 
to forfeiture of their goods, ships, and tackle, and to ' imprison- 
ment and such other punishment as to us, our heirs and suc- 
cessors, for so high a contempt, shall seem meet and con- 
venient.' 
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l] HISTORICAL INTRODUCTION 7 

' regulated companies.' The members of such a company 
were subject to certain common regulations, and were entitled 
to certain common privileges, but each of them traded on his 
separate capital, and there was no joint stock. The 
ing privileges of the East India Company were reserved 

the members, their sons at twenty -one, and their appren- 
ni'i;-.. Factors, and servants. The normal mode of admission 
to full membership of the Company was through the avenue 
of apprenticeship or service. But there was power to admit 
' others,' doubtless on the terms of their offering suitable con- 
tributions to the adventure of the Company. 

When an association of this kind had obtained valuable 
concessions and privileges, its natural tendency was to become 
an extremely close corporation, and to shut its doors to out- 
siders except on prohibitory terms, and the efforts of those 
who suffered from the monopoly thus created were directed 
towards reduction of these terms. Thus by a statute of 1497 
the powerful Merchant Adventurers trading with Headers 
had been required to reduce to 10 marks (£6 Ijs. qd.) the fine 
payable on admission to their body. By similar enactments 
in the seventeenth century the Russia Company and Levant 
Company were compelled to grant privdeges of membership 
on such easy terms as to render them of merely nominal value, 
and thus to entitle the companies to what, according to Adam 
Smith, is the highest eulogium which can be justly bestowed 
on a regulated company, that of being merely useless. The 
charter of Elizabeth contains nothing specific as to the terms 
on which admission to the privilege!* of the Company might be 
obtained by an outsider. It had not yet been ascertained 
how far those privileges would be valuable to members of the 
Company, and oppressive to its rivals. 

The chief privilege of the Company was the exclusive right PHvilBgcn 
of trading between geographical limits which were practically pany. 
the Cape of Good Hope on the one hand and the Straits of 
M;i-i ■linn on the other, and which afterwards became widely 

OOP. U the limits of the Company's charter. The only 
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H1STOUICAL INTRODUCTION 9 

Such monopolies were iii strict accordance with the 
ideas, and were justified by the circumstances, of the time. 

In the seventeenth century the conditions under which 
private trade is now carried on with the East did not exist- 
Beyond certain narrow territorial limits international law did 
not run, diplomatic relations had no existence '. Outside 
those limits force alone ruled, and trade competition meant 
war. At the present day territories are annexed for the sake 
of developing and securing trade. The annexations of the 
sixteenth century were annexations, not of territory, but of 
trading grounds. The pressure was the same, the objects 
me tin* same, the methods were different. For the successful 
prosecution of Eastern trade it was necessary to have an 
association powerful enough to negotiate with native princes, 
to enforce discipline among its agents and servants, and to 
drive off European rivals with the strong hand. No Western 
State could afford to support more than one such association 
without dissipating its strength. The independent trader, 
or interloper, was, through bis weakness, at the mercy of the 
foreigner, and, through bis irresponsibility, a source of danger 
to his countrymen, It was because the trade monopoly of 
the East India Company had outlived the conditions out of 
which it arose that its extinction in the nineteenth century 
•.wis greeted with general and just approval. 

The powers of making laws and ordinances granted by the LcgUla- 
cliarter of Elizabeth did not differ in their general provisions p^cra 1 
from, and were evidently modelled on, the powers of making *"W' 
by-laws commonly exercised by ordinary municipal and com- 
mercial corporations. No copies of any laws made under the 
early charters are known to exist. They would doubtless 
liave consisted mainly of regulations for the guidance of the 
Company's factors and apprentices. Unless supplemented by- 
judicial and punitive powers, the early legislative powers of 

■ of things in European waters »'"'■ not luui-k be-tltir. See the 
df pirney in the Mediterranean in llie seventeenth century in 
1, BUtoin da Commtnx FraiifitU dun) le Levant, chap. LI. 
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il HISTORICAL INTRODUCTION II 

The Massachusetts Company may be taken as the type of Other 
the bodies of adventurers who during the early part of the trading 
seventeenth century were trading and settling in the newly ^J^ 
discovered continent of the West. It may be worth while to 
glance at the associations of English merchants, who, at the 
date of the foundation of the East India Company, were 
trading towards the East. Of these the most important were 
the Russia or Muscovy Company and the Levant or Turkey 
Company \ 

The foundations of the Russia Company 2 were laid by the Russia 
discoveries of Richard Chancellor. In 1553-54 ^ey were 
incorporated by charter of Philip and Mary under the name 
of * the Merchants and Adventurers for the discovery of lands 
not before known or frequented by any English.' They were 
to be governed by a court consisting of one governor (the first 
to be Sebastian Cabot) and twenty-eight of the most sad, 
discreet, and learned of the fellowships, of whom four were 
to be called consuls, and the others assistants. They were to 
have liberty to resort, not only to all parts of the dominions 
of * our couain and brother, Lord John Bazilowitz, Emperor 
of all Russia, but to all other parts not known to our subjects.' 
And none but such as were free of or licensed by the Company 
were to frequent the parts aforesaid, under forfeiture of ships 
and merchandise — a comprehensive monopoly. 

In 1566 the adventurers were again incorporated, not by 
charter, but bv Act of Parliament, under the name of ' the 
fellowship of English Merchants for discovery of new trade V 
with a monopoly of trade in Russia, and in the countries 

1 A good account o! the great traUiug companies is given by Bonnas- 
sieux, Les Grandes Compagnies de Commerce (Paris, 1892). See also Causton 
and Keene, The Early Chartered Companies (1896), the article on 'Colonies, 
Government of, by Companies ' in the Dictionary of Political Economy, the 
article on 'Chartered Companies' in the Encyclopaedia of the Laws of England, 
and Egerton, Origin and Growth of English Colonies (1903). 

* As to the Russia Company, see the Introduction to Early Voyages to 
Russia in the publications of the Hakluyt Society. 

* This is said to have been the first English statute which established an 
exclusive mercantile corporation. 
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In the seventeenth century they were compelled by the 
Czar of the time to share with the Dutch their trading privi- 
leges from the Russian Government, and by an Act of 1698, 
which reduced their admission fine to £5', their doors were 
thrown open. After this they sank into insignificance. 

A faint legal trace of their ancient privileges survives in 
! he extra- tentorial character belonging for marriage purposes 
to the churches and chapels formerly attached to their factories 
in Russia. Some years ago they existed, perhaps they still 
exist, as a dining club a . 
Levant The Levant Company" was founded by Queen Elizabeth 

ompauj. j u[i ^ purpose of developing the trade with Turkey under 

I the concessions then recently granted by the Ottoman Porte. 
Under arrangements made with various Christian powers and 
known as the Capitulations, foreigners trading or residing in 
Turkey were withdrawn from Turkish jurisdiction for most 
civil and criminal purposes. The first of the Capitulations 
granted to England bears date in the year 1570, and the 
first charter of the Levant Company was granted two years 
afterwards, in 1 581. This charter w&b extended in 1593, 
renewed by James I, confirmed by Charles II, and, like the 
East India Company's charters, recognized and modified by 
nrioaa Ai'fs of Parliament. 
The Levant Company attempted to open an overland trade 
to the East Indies, and sent merchants tram Aleppo to Bag- 
dad and thence down the Persian Gulf. These merchants 
obtained articles at Lahore and Agra, in Bengal, and at 
Malacca, and on their return to England brought information 
of the profits to be acquired by a trade to the East Indies. 
Ill 1593 the Levant Company obtained a new charter, em- 
powering them to trade to India overland through the terri- 



1 Wiil. HI. ..■.-.. 

* lUcCullwIi, Mtfmvy 0/ Commerce, 1871 elitiou. 
: An to Ik? Levant (.'uut|>nnv anil || 10 Cujululatiout., m 
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tories of the Grand Signor. Under these circumstances it is 
not surprising to find members of the Levant Company 
taking an active part in the promotion of the East India 
Company. Indeed the latter Company was in a sense the 
outgrowth of the former. Alderman Thomas Smith, the 
first Governor of the East India Company, was at the same 
time Governor of the Levant Company, and the adventures 
of the two Companies were at the outset intimately connected 
with each other. At the end of the first volume of court 
minutes of the East India Company are copies of several 
letters sent to Constantinople by the Levant Company. 

Had history taken a different course, the Levant Company 
might have founded on the shores of the Mediterranean an 
empire built up of fragments of the dominions of the Ottoman 
Porte, as the East India Company founded on the shores of 
the Bay of Bengal an empire built up of fragments of the 
dominions of the Great Mogul. But England was not a 
Mediterranean power, trade with the East had been deflected 
from the Mediterranean to the Atlantic, and the causes which 
had destroyed the Italian merchant states were fatal to the 
Levant Company. As the East India Company grew, the 
Levant Company dwindled, and in 1825 it was formally 
dissolved. 

To return to the East India Company. 

During the first twelve years of its existence, the Company The 
traded on the principle of each subscriber contributing voyages, 
separately to the expense of each voyage, and reaping the 
whole profits of his subscription. The voyages during these 
years are therefore known in the annals of the Company as 
the ' separate voyages.' But, r.fter 1612, the subscribers 
threw their contributions into a ' joint stock,' and thus con- 
verted themselves from a regulated company into a joint-stock 
company, which however differed widely in its constitution 
from the joint-stock companies of the present day. 

In the meantime James I had in 1609 renewed the charter James Fs 
of Elizabeth, and made it perpetual, subject to determination 1 fo 9 , 
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The history of the Company during the reigns of the first Contest* 

two Stuarts and tlir period of the Ct mi mon wealth is mainly Ontekead 

occupied with their contests with Dutch competitors, and English 

r r rivals. 

English rivals. 

The massacre of Amhoyna (Fehruary 16, 162 j) is the Mssaaefe 
turning-point in the rivalry with the Dutch. On the one'^ ™" 
hand it enlisted the patriotic sympathies of Englishmen at 
home on holialf of their countrymen in the East. On 
the other hand it compelled the Company to retire from the 
Hmfarn Archipelago, and concentrate their efforts on the 
pMUmn] 1 of India. 

Under Charles I the extensive trading privileges of the Council's 
Company were seriously limited. Sir William Courten, t j on 
through the influence of Endyniion Porter, a gentleman of 
the bedchamber, obtained from the king a licence to trade 
to the East Indie* independently of the East India Company. 
His association, which, from a settlement established by it at 
Assada. in .Madagascar, was often spoken of as the Assada 
Company, was a thorn in the side of the East India Company 
for many years. 

Under the Commonwealth the intervention of the Protector Crom- 

was obtained for the settlement of the Company's differences *| ttl j onB 

both with their Dutch and with their English cimmetitors, *? *■ 

' Company. 

By the Treaty of Westminster in 1654. Cromwell obtained 

from the Dutch payment of a sum of £85,000 as compensa- 
tion for the massacre of Amboyna and for the exclusion of 
the Company from trade with the Spies Islands. Difficulties 
arose, however, as to the apportionment of this sum among 
the several joint stocks of wliich the Company's capital was 
then composed, and, pending their settlement, Cromwell 
borrowed £50,000 of the sum for the expenses of the State. 
He thus anticipated the policy subsequently adopted by 
Montagu and his successors of compelling the Company to 
grant public loans as a pries for their privileges. 

Ultimately the Company obtained from Cromwell in 1657 wc ii'a 
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iru iiniiiil «iili Mi-- East India Company, And the different 
BtOCtkl of the Company were united into a new joint stock. 
No copy of this charter is known to exist. Perhaps it we a 
considered impolitic after the Restoration to preserve any 
■ v 'li nee of favours obtained from the Protector. 

During the period after the Restoration the fortunes of 
I lie Company are centred in the remarkable personality of 
Sir Josiah Child, and are depicted in the vivid pages of Macau- 
lay. He has described how Child converted the Company 
from a Whig to a Tory Association, how he induced James II 
to become a subscriber to its capital, how his policy was 
temporarily baffled by the Revolution, how vigorously he 
fought and how lavishly he bribed to counteract the growing 
influence of the rival English Company. 

Marks of royal favour are conspicuous in the charters of 
the Restoration period. 

The charter granted by Charles II on April 3, 1661, con- 
ferred new and important privileges on the Company. Their 
constitution remained practically unaltered, except that the 
joint-stock principle was recognized by giving each member 
one vote for every £500 subscribed by him to the Company's 
slock. But their powers were materially increased. 

They were given ' power and command ' over their fortresses, 
and were authorized to appoint governors and other officers 
tat their government. The governor and council of each 
factory were empowered ' to judge all persons belonging to 
the said Governor and Company or that shall be under them, 
in all causes, whether civil or criminal, according to the laWB 
of this kingdom, and to execute judgement accordingly.' 
And the chief factor and council of any place for which there 
was no governor were empowered to send offenders for punish- 
ment, either to a place where there was a governor and council, 
or to England. 

Tin- Company were also empowered to send ships of war, 
nun or ammunition for the security and defence of their 
factories and places of trade, and ' to choose commanders 
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and officers over them and to give tliem power and authority, 
by communion under their common seal or otherwise, to 
continue or make peace or war with any people that are not 
Christians, in any places of their trade, us ttlin.ll be for the 
moat advantage and benefit of the said Governor and Com- 
pany, and of their trade.' They were further empowered to 
erect fortifications, and supply them with provisions and 
ammunition, duty free, ' as also to transport and carry over 
such number of men, being willing thereunto, as they shall 
think fit,' to govern them in a legal and i mil in 111 lit I manner, 
to punish them for misdemeanour, and to fine them for bfmcb 
of orders. They might seize unlicensed persons and send 
them to England, punish persons in their employment for 
offences, and in case of their appealing against the sentence 
Bene them and send them as prisoners to England, there to 
receive such eondign punishment as the merits of the offenders' 
cause should require, and the laws of the nation should 
allow. 

With regard to the administration of justice, nothing A 
appears to have been done towards carrying into effect the- ai 
provisions of the charter of 16G1 till the year 1678. At f 1 
Madras, which was at that time the chief of the Company's M 
settlements in India ', two or more officers of the Company t, 
used before 1678 to sit as justices in the ' choultry ' to dispose CI 
of petty cases, but there was no machinery for dealing with 
serious crimes *. 

In 1678 the agent and council at Madras resolved that, 
under the charter of 1661, they had power to judge all persons 
living under them in all cases, whether criminal or civil, 
according to the English laws, and to execute judgement 
accordingly, and it was determined that the governor and 
- ■■"iiu-il should sit in the chapel in the fort on every Wednesday 
and Saturday to hear and judge all causes, But this high 



1 The wltliimeiit of Mulras t 
* Pronidenty in 1651. 
* Hoe Wheclrr. Modal M Oldc 
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court was not to supersede the justices of the choultry, who 

were still to hear and decide petty cases. 

Oant of In the meantime the port and island of Bombay, which 

to the ay nac *- m IODl > neen ueded to the British Crown as a part of the 

Company, dower of Catherine of Braganza, were, by a charter of 1669, 

granted to the East India Company to be held of the Crown, 

" an of the Manor of Greenwich in free and common soccage,' 

for the annual rent of £10. 

And by the same cliarter the Company were authorized to 
take into their service such of the king's officers and soldiers 
as should then be on the island, and should be willing to serve 
them. The officers and men who volunteered their services 
under this power became the cadets of the Company's * 1st 
European Regiment,' or 4 Bombay Fusiliers,' afterwards the 
103rd Foot. 

The Company were authorized, through their court of 
committees, to make laws, orders, ordinances, and constitu- 
tions foi the good government and otherwise of the port and 
island and of the inhabitants thereof and, by their governors 
and other officers, to exercise judicial authority, and have 
power and authority of government or command, in the 
island, and to repel any force which should attempt to inhabit 
its precincts without licence, or to annoy the inhabitants. 
Moreover, the principal governor of the island was empowered 
' to use and exercise all those powers and authorities, in cases 
of rebellion, mutiny, or sedition, of refusing to serve in wars, 
Hying to the enemy, forsaking colours or ensigns, or other 
offences against law, custom, and discipline military, in as 
large and ample manner, to all intents and purposes whatsoever, 
ns any captain-general of our army by virtue of his office has 
used and accustomed, and may or might lawfully do.' 

The transition of the Company from a trading association 
to a territorial sovereign invested with powers of civil and 
military government is very apparent in these provisions. 

Further nttributes of sovereignty were soon afterwards 
vonfemnl 
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By a charter of 1677 the Company were empowered to Charter 

of 1677 

coin money at Bombay to be called by the name of ' rupees, gran ting 
pices, and budjrooks,' or such other names as the Company P° wer8 of 

r J r j coinage. 

might think fit. These coins were to be current in the East 
Indies, but not in England. A mint for the coinage of 
pagodas had been established at Madras some years before. 

The commissioners sent from Surat 1 to take possession of Ad minis- 
Bombay on behalf of the Company made a report in which j U8 tice at 
they requested that a judge-advocate might be appointed, ? ^y*n 

as the people were accustomed to civil law. Apparently, as teenth 

, . ,. , , century. 

a temporary measure, two courts of judicature were formed, 

the inferior court consisting of a Company's civil officer 

assisted by two native officers, and having limited jurisdiction, 

and the supreme court consisting of the deputy governor and 

council, whose decisions were to be final and without appeal, 

except in cases of the greatest necessity. 

By a charter of 1683, the Company were given full power charter 

to declare and make peace and war with any of the ' heathen giving 3 

nations ' being natives of the parts of Asia and America P°. wer to 



raise 



mentioned in the charter, and to ' raise, arm, train, and forces and 
muster such military forces as to them shall seem requisite mar tial 
and necessary ; and to execute and use, within the said Jj JjpJI^. 
plantations, forts, and places, the law called the martial law, ing Court 
for the defence of the said forts, places, and plantations miralty. 
against any foreign invasion or domestic insurrection or 
rebellion.' But this power was subject to a proviso reserving 
to the Crown ' the sovereign right, powers, and dominion over 
all the forts and places of habitation,' and ' power of making 
peace and war, when we shall be pleased to interpose our 
royal authority thereon.' 

By the same charter the king established a court of judi- 
cature, to be held at such place or places as the Company 
might direct, and to consist of ' one person learned in the 

1 Bombay was then subordinate to Surat, where a fuclory had been 
established as early as 161 2, and where there wan a president with a council 
of eight members. 

O 2 
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civil law, and two assistants," to be appointed by the Company. 
The court was to have power to hear and determine all cases 
of forfeiture of ships or goods trading contrary to the charter, 
and also all mercantile and maritime cases concerning persons 
coming to or being in the places aforesaid, and all cases of 
trespasses, injuries, and wrongs done or committed upon the 
high seas or in any of the regions, territories-, countries or 
places aforesaid, concerning any persons residing, being, or 
coming within the limits of the Company's charter. These 
cases were to be adjudged and determined by the court, accord- 
ing to the rules of euuity and good conscience, and according 
to the laws and customs of mercliants, by such procedure as 
they might direct, and, subject to any such directions as the 
judges of the court should, in their best judgement and 
discretion, tlunk meet and juBt, 

The only person learned in the civil law who was sent out 
to India in pursuance of the charter of 1603 was Dr. John 
St. John. By a comniiseion from the king, supplemented 
by a commission from the Company, he was appointed judge 
of the court at Surat. But he soon became involved in 
disputes with the governor, Sir John Child 1 , who limited hia 
jurisdiction to maritime cases, and appointed a separate judge 
for civil actions. 

At Madras the president of the council was appointed to 
supply the place of judge -advocate till one should arrive. 
But 1 In-, arrangement caused much dissatisfaction, and it 
was resolved that, instead of the president's accepting this 
appointment, the old court of judicature should be continued, 
and that, until the arrival of a judge -advocate, causes should 
be heard under it as formerly in accordance with the charter 
of iuui. 
,( In !(>.% James II granted the Company a charter by 
which he renewed and confirmed their former privileges, and 
authorized them to appoint 'admirals, vice-admirals, rear- 
admirals, captains, and other sea ofneers ' in any of the 
' A brother of Sir Jo»i»U Cluld. 



HISTORICAL INTRODUCTION 21 

('ompnny's ships within the limits of their charter, with 
power for their naval officers to raise naval forces, and to 
exercise and use ' within their ships on the other side of the 
Cape of Good Hope, in the time of open hostility with some 
other nation, the law called the Inw martial for defence of 
ili.-ir ships against the enemy.' By the same charter the 
Company were empowered to coin in their forts any specie* 
of money usually coined by native princes, and it was declared 
that these coins were to be current within the bounds of ilic 
charter. 

The provisions of the charter of 16S3 with respect to the 
Company's admiralty court were repeated with some inodi- 
ftcations. and under these provisions Sir John Biggs, who 
had been recorder of Portsmouth, was appointed judge-advo- 
oaie at Madras. 

Among the prerogatives of the Crown one of the most E 
important is the power of constituting municipal corporations a 
by royal charter. Therefore it was a signal mark of royal P: 
favour when James II, in 1687, delegated to the East India 
Company the power of establishing by charter a municipality 
at Madras. The question whether this charter should bo 
passed under the great seal or under the Company's seal was 
discussed at a cabinet council. The latter course was eventu- 
ally adopted at the instance of the governor and deputy 
governor of the Company, and the reasons urged for ils 
adoption are curious and characteristic. The governor 
expressed his opinion that no persons in India should be 
employed under immediate commission from His Majesty, 
' because the wind of extraordinary honour in their heads 
would probably render them so haughty and overbearing 
that the Company would be forced to remove them.' He 
was evidently thinking of the recent differences between 
Sir John Child and Dr. St. John, and was alive to the dangers 
arising from an independent judiciary which in the next 
■ ■■ niiiry were to bring about the conflicts between Warren 

uttingK and the Calcutta supreme court. 
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enco from the common people,' the mayor is to * always have 
carried before him when he goes to the guild hall or other 
place of assembly, two silver maces gilt, not exceeding three 
feet and a half in length,' and the mayor and aldermen may 
4 always upon such solemn occasions wear scarlet serge gowns, 
all made after one form or fashion, such as shall be thought 
most convenient for that hot country.' The burgesses are, 
on these occasions, to wear white * pelong,' or other silk gowns. 
Moreover, the mayor and aldermen are ' to have and for ever 
enjoy the honour and privilege of having rundelloes and 
kattysols l born over them when they walk or ride abroad 
on these necessary occasions within the limits of the said 
corporation, and, when they go to the guild hall or upon any 
other solemn occasion, they may ride on horseback in the same 
order as is used by the Lord Mayor and aldermen of London, 
having their horses decently furnished with saddles, bridles, 
and other trimmings after one form and manner as shall be 
devised and directed by our President and Council of Fort 
St. George.' 

The charter of 1687 was the last of the Stuart charters Com- 
aftecting the East India Company. The constitutional ^ /solution 
history of the Company after the Revolution of 1688 may °* l68 9- 
be appropriately ushered in by a reference to the resolution 
which was passed by them in that year. 

' The increase of our revenue is the subject of our care as 
much as our trade ; 'tis that must maintain our force when 
twenty accidents may interrupt our trade ; 'tis that must 
make us a nation in India ; without that we are but a great 
number of interlopers, united by His Majesty's royal charter, 
fit only to trade where nobody of power thinks it their 
interest to prevent us ; and upon this account it is that the 
wise Dutch, in all their general advices that we have seen, 
write ten paragraphs concerning their government, their 
civil and military policy, warfare, and the increase of their 
revenue, for one paragraph they write concerning trade,' 

1 Umbrellas and parasols. 
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.ft* r * v - r ■•<»«iali i iiiid. • na _avc proportionate encouragement 

,'?* !'" ■•• is Mv;iis. Hiev > reanized Uiemseives* in an it&Bociation 

i^** *»ii,-h vas ponularlv ^nown . a ::ie Xew « 'onxpany. and 

^mmonrwi an active war against trie • >ld Company both in 

■he <irv Lnd :i .'ariianient. Hie • ontenuing parties pre- 

-entnd petitions to me Parliament oi iuui. and the House of 

1 '-»nimon» pawed two resolutions. :irst % that the trade of the 

/,a*r Indies was henerieiai to t:ie nation, and secondly, that 

-!i»« *i\iHe -vith i lie i'last Indiet* wouid he bee* earned on bv 

« oinr-ifock ompanv posHeewed -»t -xtenaive privileges. 

The practieai • meNtion. ihereiore, .vas* :iot whether the trade 

■o 'he Knar Indies should be abolished. »r >houid be thrown 

^>en but whether rhe 'linnopoiy «t -he trade should be left 

n :1^ 'mndtf i>f Sir -"wiidi i.'hiid and Ills handful of supporters. 

• >n hi** juestion -he :naionrv •! *he ' ommonu wished to 
■♦T.vt t , mrmrnnuse — *o .-erain "he Old ' ompaav. but to 
.-.ovirwM r tnd *o incorporate t with *he New < ompanv. 
j^A^rliitlnn* w»>re ;u*rordingiy •'arried for increasing, the capital 

f he Old '"'ompany. and for limiting rhe amount of the 
-•*■«■■'* k rhWi might be held by a single proprietor. A Bill 
■vi*^rl <»n :he*e resolutions wjis introduced and read a -second 

• :»i-f.. -i-it x:i« dropped in consequence of rhe f *efusal of t'hild 
*/, !^ot>* ■ ho ?wp.h offered ro him. Thereupon rhe House 
. ,f '.■,Y rm ./,rw ,W|ii**teH rhe king ro ive the Old <'«>mpanv 
?t.#. -hnv» /enr-i* warning ;n pursuance • -if which their privileges 

F' . /.-.I-.: ',f r.T.fpcveTsy followed. The situation of the 

'iH ' -.rn^nv -r/»*i 'TitK-fll. By inadvertently omitting to 

ji . ,- ^ inv thi'h hfi'l b**Ti recently imponed on joint-stock 

..m.ji-.i.,. f» lf . v led fr.rf/itod th'«»r <hart*T and might at 
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any time find themselves deprived of their privileges without 
any notice at all. At length, by means of profuse bribes, 
Child obtained an order requiring the Attorney- GeoaM I to 
draw up a eliarter regranting to the Old Company its former 
pdnlegM, but only on the condition that the Company 
should submit to further regulations substantially in accord- 
ance with those sum-Honed by the House of Commons in 
169J. However, even these terms were considered insulii- 
cient hy the opponents of the Company, who now raised 
the constitutional question whether the Crown could grant 
a monopoly of trade without the authority of Parliament 1 . 
Tills question, having been argued before the Privy Council, 
was finally decided in favour of the Company, and an order 
was passed that the charter should be sealed. 

Accordingly the charter of October 7, 1693, confirms the Charter* 
former charter of the Company, but is expressed to he re- ° Nfl jjL* 
vocable in the event of the Company failing to submit to 
such further regulations as might be imposed on them within 
a year. These regulations were embodied in two supplemental 
charters dated November 11, 1693, and September 28, 1694. 
By the first of these charters the capital of the Company 
was increased by the addition of £744,000. No person was 
to subscribe more than £10,000. Each subscriber was to 
have one vote for each £1,000 stock held by him, up to £10,000 
but no more. The governor and deputy governor were to 
be qualified by holding £4,000 stock, and each committee 
by holding £1,000 stock. The dividends were to be made 
in money alone. Books were to be kept for recording transfers 
o.' stock, and were to be open to public inspection. The joint 
stock was to continue for twenty-one years and no longer. 

The charter of 1094 provided that the governor and deputy 
governor were not to OOBtUUH in office for more than two 

' The qutfllioo hnil (wen prpTiniitty raised in the prcat rasp of Thr Kant 
India Cnm/nny v. flntrifl (1681-85), in which the Coin 1*117 brought an 
MtJ0H mfnit Mr. Sandys for tradiug 10 the East Indies without a licence, 

1 the Lord GbM Justice [Jeffreys] g»r« judgement fur the plaintiffs 
irt in 10 State Trial*. 371. 
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the East Indies was passed in 1698. The New Company Inoorpora- 
had continued their attacks on the monopoly of the Old English 
Company, a monopoly which had now been declared illegal, Com P an y« 
and they found a powerful champion in Montagu, the Chan- 
cellor of the Exchequer. The Old Company offered, in return 
for a monopoly secured by law, a loan of £700,000 to the 
State. But Montagu wanted more money than the Old 
Company could advance. He also wanted to set up a new 
company constituted in accordance with the views of his 
adherents. Unfortunately these adherents were divided in 
their views. Most of them were in favour of a joint-stock 
company. But some preferred a regulated company after 
the model of the Levant Company. The plan which Montagu 
ultimately devised was extremely intricate, but its general 
features cannot be more clearly described than in the lan- 
guage of Macaulay : ' He wanted two millions to extricate 
the State from its financial embarrassments. That sum he 
proposed to raise by a loan at 8 per cent. The lenders might 
be either individuals or corporations, but they were all, indi- 
viduals and corporations, to be united in a new corporation, 
which was to be called the General Society. Every member 
of the General Society, whether individual or corporation, 
might trade separately with India to an extent not exceeding 
the amount which that member had advanced to the Govern- 
ment. But all the members or any of them might, if they so 
thought fit, give up the privilege of trading separately, and 
unite themselves under a royal Charter for the purpose of 
trading in common. Thus the General Society was, by its 
original constitution, a regulated company ; but it was pro- 
vided that either the whole Society or any part of it might 
become a joint-stock company.' 

This arrangement was embodied in an Act and two char- 
ters. The Act (9 & 10 Will. Ill, c. 44) authorized the Crown 
to borrow two millions on the security of taxes on salt, and 
stamped vellum, parchment, and paper, and to incorporate 
the subscribers to the loan by the cumbrous name of the 
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'General Society entitled to the advantages given by an Art 
of Parliament for advancing a sum not exceeding two millions 
for the service of the Crown of England.' The Act follows 
ilnscly the lines of that by which; four years before, Montagu 
had established the Bank of England in consideration of a 
loan of £1,200,000. In each ease the loan bears interest at 
the rate of 8 per cent., and is secured on the proceeds of a 
special tax or set of taxes. In each case the subscribers to 
the loan arc incorporated and obtain special privileges. The 
system was an advance on that under which bodies of mer- 
chants had obtained their privileges by means of presents to 
the king or bribes to his ministers, and was destined to receive 
much development in the next generation. The plan of raising 
special loans on the security of special taxes has since been 
superseded by the National Debt and the Consolidated Fund. 
But the debt to the Bank of England still remains separate, 
and retains some of the features originally imprinted on it 
by the legislation of Montagu. 

Of the charters granted under the Act of 1698, the first l 
incorporated the General Society as a regulated company, 
wliilst the second - incorporated most of the subscribers to 
the General Society as a joint-stock company, under the 
name of ' The English Company trading to the East Indies.' 
The constitution of the English Company was formed on 
the same general lines as that of the Old or London Company, 
but the members of their governing body were culled directors 
instead of ' committees.' 

The New Company were given the exclusive privilege of 
trading to the East Indies, subject to a reservation of the 
concurrent rights of the Old Company until September 29, 
1 70 1. The New Company, like the Old Company, were 
authorized to make by-laws and ordinances, to appoint 
governors, with power to raise and train military forces, and 
to establish courts of judicature. They were also directed to 
maintain ministers of religion at their factories in India, and 

1 Charter of September 3, [69H. * Charter of Se jit em bur 5, 1698. 



HISTORICAL INTRODUCTION 



=9 



>] 

to lake a chaplain in every ship of 300 tons. The minifltere 
were to loam the Portuguese language and to ' apply them- 
selves to learn the native language of the country when 
they shall reside, the better to enable them to instruct the 
Qentoal that shall be the servants or slaves of the same 
Company or of their agents, in the Protestant religion.' 
Schoolmasters were also to be provided. 

It soon appeared tliat the Old Company had, to use a I 
modern phrase, ' captured ' the New Company. They had N 
subscribed £315,000 towards the capital of two millions f 
authorized by the Act of 169S. They had thus acquired 
a material interest in their rivals' concern, and, at the same 
time, tbey were in possession of the Held. Thoy had the 
capital and plant indispensable for the East India trade, 
and they retained concurrent privileges of trading. They 
soon showed their strength by obtaining a private Act of 
Parliament (11 &, 12 Will. Ill, c. 4) which continued them 
as a trading corporation until repayment of the whole loan 
of two millions. 

The situation was impossible ; the privileges nominally 
obtained by tbe New Company were of no real value to them ; 
tuul a coalition between the two Companies was the oidy 
practicable solution of the difficulties which had been created 
by the Act and charters of 1698. 

The coalition was effected in 1702, through the inter- 
vention of Lord Godolphin, and by means of an Indenture 
Tripartite to which Queen Anne and the two Companies 
were parties, and which embodied a scheme for equalizing 
the capital of the two Companies and for combining their 
stocks. The Old Company were to maintain their separate 
existence for seven years, but the trade of tbe two Companies 
was to be carried on jointly, in the name of tho English 
Company, but for the common benefit of both, under the 
direction of twenty-four managers, twelve to be selected by 
each Company. At the end of the seven years the Old Com- 
r were to surrender their charters. The New or English 
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Company were to continue their trade in accordance with the 
provisions of the charter of 1698, but were to change their 
name for that of ' The United Company of Merchants of 
England trading to the East Indies.' 

A deed of the same date, by which the ' dead stock ' of 
the two Companies was conveyed to trustees, contains an 
interesting catalogue of their Indian possessions at that time. 

Difficulties arose in carrying out the arrangement of 1702, 
and it became necessary to apply for the assistance of Par- 
liament, which was given on the usual terms. By an Act 
of 1707 * the English Company were required to advance to 
the Crown a further loan of £1,200,000 without interest, 
a transaction which was equivalent to reducing the rate of 
interest on the total loan of £3,200,000 from 8 to 5 per cent. 
In consideration of this advance the exclusive privileges of 
the Company were continued to 1726, and Lord Godolphin 
was empowered to settle the differences still remaining be- 
tween the London Company and the English Company. 
Lord Godolphin's Award was given in 1708, and in 1709 
Queen Anne accepted a surrender of the London Company's 
charters and thus terminated their separate existence. The 
original charter of the New or English Company thus came 
to be, in point of law, the root of all the powers and privileges 
of the United Company, subject to the changes made by 
statute. Henceforth down to 1833 (see 3 & 4 Will. IV, c. 85, 
s. in) the Company bear their new name of ' The United 
Company of Merchants of England trading to the East 
Indies.' 
Period For constitutional purposes the half -century which followed 

between . <• 

1708 and ^ ne un i 011 °* ^ ne ^ wo Companies may be passed over very 
^65. lightly. 

An Act of 1711 2 provided that the privileges of the United 
Company were not to be determined by the repayment of 
the loan of two millions. 
The exclusive privileges of the United Company were 
1 6 Anne, c. 71. 2 10 Anne, c. 35. 
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extended for fun her terms bv Acts of itjo : ami 1744 -. Extension 

01 Com- 

The price paid for the first extension was an advance to the pany's 
£tate of Lz&o.'joo without interest, and the reduction of ******** 
the rate of interest on the previous loan from 5 per cent, to 
4 per cent. By another Act of 1730 " the security for the 
loan by the Company was transferred from the special taxes 
on which it had been previously charged to the % aggregate 
fund/ the predecessor of the modern Consolidated Fund. 
The price of the second extension, which was to 17S0. was 
a further loan of more than a million at 3 per cent. By an 
Act of 1750 * the interest on the previous loan of £3.200.000 
was reduced, first to 3! per cent., and then to 3 per cent. 

Successive Acts were passed for increasing the stringency pkovisions 
of the provisions against interlopers : and for penalizing any J^^* 1 
attempt to support the rival Ostend Company 6 . lepers 

In 1726 a charter was granted establishing or reconstituting 

1 3 Geo. IL c. 14. • ij Geo. II, c. :,-. 

- 5 Geo. II, c 2c. * 25 Geo. IL e. 22. 

: 171?, 5 Geo. I, c. 2: ; 172Z\ 7 Geo. 1, Stat. 1, c. 21 ; 17J-, 9 Gee I, 
c. 26 ; : 752, 5 l*eo. IL c. 29- 5?ee the Article 00 * Interlopers * in the Dictionary 
of Poltiical Lcyumjmm. For the career of a typical interlo|<er see the account 
of Thomas Pitt, afterwards Governor of Madras, and grandfather of the 
ehler William Pitt, given in toL in. of Yule'* edition of the Diary of William 
Hedge*. The relations between interlopers and the Eaet India Company 
in the (ceceding century are well illustrated by Skinner'» case, which arose 
on a petition presented to Charles II toon after the Restoration. Accord- 
ing to the statement signed by the counsel of Skinner there was a general 
liberty of trade to the East Indies in 105 7 { under the Protectorate t, and he 
in that year sent a trading ship there : but the Comf «ny's agents at Bantam, 
under pretence of a debt due to the Company, seized his ship and goods, 
assaulted him in his warehouse at Jamba in the island of Sumatra, and 
dispossessed him of the warehouse and of a little island called Barella. 
After various ineffectual attempts by the Crown to induce the Com|«ny 
to pay compensation, the case wa>, in I'Xrf, referred by the king in council 
to the twelve judges, with the question whether Skinner could have full 
relief in any court of law. The answer was that the king's ordinary courts 
of j net ice could give relief in respect of the wrong to person and goods, but 
not in respect of the house and island. The House of Lords then resolved 
to relieve Skinner, but these proceedings gave rise to a serious conflict 
between the House of Lords and the House of Commons. See Hargrate's 
Preface to Hale's Jurisdiction of Ou Z/okjc of Lords, p. cv. 

( Charter granted by the Emperor Charles VI in 17-J, but withdrawn 
in 1725. 
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Judicial municipalities at Madras, Bombay, and Calcutta, and Betting 
of 172C) U V or remodelling mayor's and other courts at each of those 
ami 1753. j,| m .^ \i t ,. M .|! |)i ac0 the mayor and aldermen were to 

constitute a mayor's court with civil jurisdiction, subject to 
an appeal to the governor or president in council, and a 
further appeal in more important cases to the king in council. 
The mayor's court now also gave probates and exercised 
testamentary jurisdiction. The governor or president and 
the five seniors of the comic i I were to be justices of the peace, 
and were to hold quarter sessions four times in the year, with 
jurisdiction over all offences except high treason. At the 
same time the Company were authorized, as in previous 
charters, to appoint generals and other military officers, with 
power to exercise the inhabitants in arms, to repel force by 
force, and to exercise martial law in time of war. 

The capture of Madras by the French in 1746 having 
destroyed the continuity of the municipal corporation at that 
place, the charter of 1720 was surrendered and a fresh charter 
was granted in 175 J. 

The charter of 175J expressly excepted from the jurisdiction 
of the mayor's court all suits and actions between the Indian 
natives onlv. and directed that these suits and actions should 
he determined among themselves, unless both parties sub- 
mitted them to the determination of the mayor's courts. 
Hui. according to Mr. Morley, it does not appear tliat the 
native inhabitants of Bombay were ever actually exempted 
from t he jurisdiction of the mayor's court, or that any peculiar 
laws were administered to them in that court l . 

The- charters of 1720 and 175 J have an important bearing 
nn the question as to the precise date at which the English 
criminal law was introduced at the presidency towns. This 
question is discussed by Sir James Stephen with reference 
\n the legality of Xuneomar's conviction for forgery; the 
pnim beimr whether the English statute of 1728 (2 Ceo. II, 
( . js) was or was not in force in Calcutta at the time of 

1 Mi ir Ivy'* thy-Mt, Introduction, |i. rlxix. 
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Xuncomar's trial. Sir JamoR Stephen inclines to the opinion 
that English criminal law was originally introduced to some 
extent by the charter of 1661, but that the later charters 
of 1726, 1753, and 1774 must be regarded as acts of legis- 
lative authority whereby it was reintroduced on three suc- 
cessive occasions, as it stood at the three dates mentioned. 
If so, the statute of 1728 would have been in force in Calcutta 
in 1770 when Nuncomar's offence was alleged to have been 
committed, and at the time of his trial in 1775. But high 
judicial authorities in India have maintained a different view. 
According to their view British statute law was first given to 
Calcutta by the charter establishing the mayor's court in 1726, 
and British statutes passed after the date of that charter 
did not apply to India, unless expressly or by necessary impli- 
cation extended to it 1 . Since the passing of the Indian Penal 
Code the question has ceased to be of practical importance. 

In 1744 war broke out between England and France, and Mutiny 
in 1746 their hostilities extended to India. These events ^iZ'of 
led to the establishment of the Company's Indian Army. Jnd][ an or 
The first establishment of that army may, according to Sir Forces. 
George Chesney 2 , be considered to date from the year 1748, 
1 when a small body of sepoys was raised at Madras, after 
the example set by the French, for the defence of that settle- 
ment during the course of the war which had broken out, four 
years previously, between France and England. At the same 
time a small European force was raised, formed of such sailors 
as could be spared from the ships on the coast, and of men 
smuggled on board the Company's vessels in England by the 
Company. An officer. Major Lawrence, was appointed by 
a commission from the Company to command these forces in 
India.' During the Company's earliest wars its army consisted 
mainly, for fighting purposes, of Europeans. 

1 Morley'a Digest, Introduction, pp. xi, xxiii. 

: Indian Polity (3rd ed.), ch. xii, which contains an interesting sketch 
of the rise and development of the Indian Army. The nucleus of a European 
force had been formed at Bombay in 1668, supra, p. iS. 
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It lias been Keen that by successive charters the Company 
had been authorized to raise troops and appoint officers. 
But the more extensive scale on which the military operations 
of the Company were now conducted made necessary further 
legislation for the maintenance of military discipline. An 
Act of 1754 l laid down for the Indian forces of the Company 
provisions corresponding to those embodied in the annu al 
Knglish Mutiny acts. It imposed penalties for mutiny, 
desertion, and similar offences, when committed by officers 
or soldiers in the Company's service. The Court of Directors 
might, in pursuance of an authority from the king* empower 
their president and council and their commanders-in-chief to 
hold courts- martial for the trial and punishment of military 
offences. The king was also empowered to make articles 
of war for the better government of the Company's forces. 
The same Act contained a provision, repeated in subsequent 
Acts, which made oppression and other offences committed 
by the Company's presidents or councils cognizable and 
punishable in England. The Act of 1754 was amended bv 
another Act passed in ijix) -. 
Charters The warlike operations which were carried on by the East 
and 7 1758 India Company in Bengal at the beginning of the second 
?>oot°y and ,IA,f °* the eighteenth century, and which culminated in 
region of (Jive's victory at Plassey. led to the grant of two further 
charters to the Company. 

A charter of 1757 recited that the Nabob of Bengal had 
taken from the Company, without just or lawful pretence and 
contrary to good faith and amity, the town and settlement 
of Calcutta, and goods and valuable commodities belonging 
to the Company and to many persons trading or residing 
within the limits of the settlement, and that the officers and 
mrcnts of the Company at Fort St. George had concerted 
n plan of operations with Vice- Admiral Watson and others, 
tn,k commander* of our fleet employed in those parts, for 
n, K»ininB the town and settlement and the goods and com- 
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modi ties, and obtaining adequate satisfaction for their losses : 
and that it had been agreed between the officers of the Com- 
piny, on the one part, and the vice-admiral and commanders 
of the fleet, on the other part, assembled in a council of war, 
that one moiety of all plunder and booty ' which shall be 
taken from the Moors ' should be set apart for the use of the 
emptors, and that the other moiety should be deposited till the 
pleasure of the Crown should be known. The charter went on 
to grant this reserved moiety to the Company, except any part 
thereof which might have been taken from any of the king's 
subjects. Any part so taken was to be returned to the owners 
on payment of salvage. 

A charter of 1758, after reciting that powers of making peace 
and war and maintaining military forces had been granted 
to the Company by previous charters, and that many troubles 
had of late years arisen in the East Indies, and the Company had 
been obliged at very great expense to cam* out a war in those 
parts against the French and likewise against the Nabob of 
Bengal and other princes or Governments in India, and that 
some of their possessions had been taken from them and 
since retaken, and forces had been maintained, raised, and 
paid by the Company in conjunction with some of the royal 
ships of war and forces, and that other territories or districts. 
goods, merchandises, and effects had been acquired and taken 
from some of the princes or Governments in India at variance 
with the Company by the ships and forces of the Company 
alone, went on to grant to the Company all such booty or 
plunder, ships, vessels, goods, merchandises, treasure, and other 
things as had since the charter of 1757 been taken or seized. 
or should thereafter be taken, from any of the enemies of the 
Company or any of the king's enemies in the East Indies by 
any ships or forces of the Company employed by them or on 
their behalf within their limits of trade. But this was onlv 
to apply to booty taken during hostilities begun and carried 
on in order to right and recompense the Company upon the 
goods, estate, or people of those parts from whom they should 

D 2 
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The year 1765 marks a turning-point in Anglo-Indian The Corn- 
history, and may be treated as commencing the period of Janitorial 
territorial sovereignty by the East India Company. The 80ve " 
successes of Clive and Lawrence in the struggle between 
the English and French and their respective allies had extin- 
guished French influence in the south of India. The victories 
of Plassey 1 and Baxar 1 , made the Company masters of the 
north-eastern provinces of the peninsula. In 1760 Clive 
returned from Bengal to England. In 1765, after five years 
of confusion, he went back to Calcutta as Governor and Com- 
mander-in-Chief of Bengal, armed with extraordinary powers. 
His administration of eighteen months was one of the most 
memorable in Indian history. The beginning of our Indian 
rule dates from the second governorship of Clive, as our 
military supremacy had dated from his victory at Plassey. 
Clive's main object was to obtain the substance, though not 
the name, of territorial power, under the fiction of a grant 
from the Mogul Emperor. 

Tliis object was obtained by the grant from Shah Alain of Grant of 
t he Diwani or fiscal administration of Bengal, Behar, and oiwani. 
Orissa -. 

The criminal jurisdiction in the provinces was still left with 
the puppet Nawab, who was maintained at Moorshedabad, 
whilst the Company were to receive the revenues and to 
maintain the army. But the actual collection of the revenues 
still remained until 1772 in the hands of native officials. 

Thus a system of dual government was established, under 
which the Company, whilst assuming complete control over 
the revenues of the country, and full power of maintaining 
or disbanding its military forces, left in other hands the 
responsibility for maintaining law and order through the 
agency of courts of law. 

The great events of 1765 produced immediate results in 

1 Plassey (Clive), June 23, 1757 ; Baxar (Munro), October 23, 1764. 

1 The grant is dated August 17, 1765, The * Orissa ' of the grant cor- 
responds to what is now the district of Midnapur, and is not to be confused 
with the modern Orissa, which was not acquired until 1803. 
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had been compelled to consent. The Company were required 
ta pay into the Exchequer an annual sum of £400,000 for 
two years from February 1, 1767, and in consideration of 
this payment were allowed to retain their territorial acqui- 
sitions and revenues for the same period l . At the same 
time certain duties on tea were reduced on an undertaking 
by the Company to indemnify the Exchequer against any 
loss arising from the reduction. Thus the Stat 3 claimed its 
sliare of the Indian spoil, and asserted its rights to control 
the sovereignty of Indian territories. 

In 1768 the restraint on the dividend was continued for 
another year 2 , and in 1769 a new agreement was made by 
Parliament with the East India Company for five years, 
during which time the Company were guaranteed the terri- 
torial revenues, but were bound to pay an annuity of £400,000, 
and to export a specified quantity of British goods. They 
were at liberty to increase their dividends during that time 
to 12 £ par cent, provided the increase did not exceed 1 per 
cent. If, however, the dividend should fall below 10 per 
cent, the sum to be paid to the Government was to be pro- 
portionately reduced. If the finances of the Company enabled 
them to pay off some specified debts, they were to lend some 
money to the public at 2 per cent. 3 

These arrangements were obviously based on the assumption 
that the Company were making enormous profits, out of 
which they could afford to pay, not only liberal dividends to 
their proprietors, but a heavy tribute to the State. The 
assumption was entirely false. Whilst the servants of the 
Company were amassing colossal fortunes, the Company itself 
was advancing by rapid strides to bankruptcy. ( Its debts 
were already estimated at moie than six millions sterling. 
It supported an army of about 30,000 men. It paid about 

1 This was apparently the first direct recognition by Parliament of the 
territorial acquisitions of the Company. See Damodhar Oordhan y. Deoram 
Kanji (the Bhaunagar case), L. R. 1 App. Cas. 332, 342. 

■ 8 Geo. HI. c. 1. 3 9 Geo. Ill, e. 24. 
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m oi governing ttto ^ extensive alterations into the 

* y to *P ite oi **»»*«*. ^ p ™y'' Indian Potions 1 . 

gh Parliament \>y ^ osition ' two Acto wer <> P«wd 

these Acts Hhemiiu a ^ normou8 ma i orities - % °«« of 

f the Company by a 1 ^ the finan ° ial embarra8sment * 

° ree d to forgo the f^* ° f £l ' 4O0,O0 ° at * P er cent -> ^ 

S^beeudiscW^^' 8 ^ ° f £4 ° 0,00 ° tm thU 
, . _. •MWi. The Company were restricted from 

declaring any dividend u c \ *n ^ 

, , ,. , lu «na above 6 per cent, till the new loan 

had been ai8cUar ffft H « j i_ * *-i *i i_ j 

fc**i, and above 7 per cent, until the bond 

debt rth Ced t0 £l >5<>o,ooo. They were obliged to 

BUb eat " aCC0UntB ever y h^-y^ to the Treasury, they 
^ e a- t ^ r ° m acce l?ti n g kills drawn by their servants 

m r a kove £300,000 a year, and they were required 

to export to the British settlements within their limits British 
goods of a specified value. 

other Act was that commonly known as the Regu- The Regu- 
lating Act \ To understand the object and effect of itoj^* * 
provisions brief reference must be made to the constitution 
of the Company at the time when it was passed. 

At home the Company were still governed in accordance 
with the charter of 1698, subject to a few modifications of 
detail made by the legislation of 1767. There was a Court 
of Directors and a General Court of Proprietors. Every holder 

1 The history of the East India Company tends to show that whenever 
a chartered company undertakes territorial sovereignty on an extensive 
scale the Government is soon compelled to accept financial responsibility 
for its proceedings, and to exercise direct control over its actions. The 
career of the East India Company as a territorial power may be treated 
as having begun in 1765, when it acquired the financial administration 
of the provinces of Bengal, Behar, and Orissa. Within seven years it was 
applying to Parliament for financial asHistance. In 1773 its Indian opera- 
tions were placed directly under the control of a governor-general appointed 
by the Crown, and in 1784 the Court of Directors in England were made 
directly subordinate to the Board of Control, that is, to a minister of the 
Crown. 

* 13 Geo. m, c. 64. 

' 13 Geo. HI, c. 63. This Act is described in its ' short title ' as an Act 
of 1772 because Acts then dated from the beginning of the session in which 
they were passed. 
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one million sterling a year in the form of tributes, pensions, 
and compensations to the emperor, the Nabob of Bengal, 
and other great native personages. Its incessant wars, 
though they had hitherto been always successful, were always 
expensive, and a large portion of the wealth which should 
have passed into the general exchequer, was -till diverted to 
the private accounts of its servants '.' Two great calamities 
hastened the crisis. In the south of India, Hyder Ali liarried 
the Carnatie, defeated the English forces, and dictated peace 
on his own terms in 1769. In the north, the great famine of 
1770 swept away more than a third of the inhabitants of 
Bengal. 
y Yet the directors went on declaring dividends at the rates 
, of 12 and 12J per cent. At last the crash came. In the 
spring session of 1772 the Company had endeavoured to 
initiate legislation for the regulation of their affairs. But 
their Bill was tlirown out on the second reading, and in its 
place a select committee of inquiry was appointed by tin- 
House of Commons. In June, 1772, Parliament was pro- 
rogued, and in July the directors were obliged to confess that 
the sum required for the necessary payments of the next 
three months was deficient to the extent of £1,293,000. In 
August the chairman and deputy chairman waited on Lord 
North to inform him that nothing short of a loan of a million 
from the public could save the Company from ruin. 

In November, 1772, Parliament met again, and its first 
step waB to appoint a new committee with instructions to 
hold a secret inquiry into the Company's affairs. Tins com- 
mittee presented its first report with unexpected rapidity, 
and on its recommendation Parliament in December, 1772, 
passed an Act prohibiting the directors from sending out to 
India a commission of supervision on the ground that the 
Company would be unable to bear the expense a . 

I n T 773 *l ie Company came to Parliament for pecuniary 
assistance, and Lord North's Government took advantage 
1 Letky, iv. 273. '' 13 tieo. III, i-. 9. 
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of the situation to introduce extensive alterations into the 
system of governing the Company's Indian possessions'. 

In spite of vehement opposition, two Acts were passed 
through Parliament by enormous majorities. By one of 
these Acts- the ministers met the financial embarrassments 
of the Company by a loan of £1,400,000 at 4 per cent., and 
agreed to forgo the Company's debt of £400,000 till this 
loan had been discharged. The Compnny WWM res 1 lie ted from 
declaring any dividend above 6 per cent, till the new loan 
had been discharged, and above 7 per cent, until the bond 
dsbl mm reduced fo £1,500,000, They were obliged to 
submit their accounts every half-year to the Treasury, they 
were restricted from accepting bills drawn by their servants 
in India for above £300,000 a year, and they were required 
1.1 export to the British settlements within their limits British 
goods of a specified value. 

The other Act was that commonly known as the Regu- Tlie Kegu- 
Utnog Act s . To understand the object and effect of its JJ l771 .'' 
provisions brief reference must be made to the constitution 
uf the Company at the time when it was passed. 

At home the Company were still governed in accordance 
with the charter of 1698, subject to a few modifications of 
detail made by the legislation uf 17O7. There was a Court 
of Directors and a General Court of Proprietors. Every holder 

1 The history uf the EiVbI India lniu[miiy (ends to sliow that whenever 
uipany under lakes territorial sovereignty 00 an extensive 
o the Government U Boon omnpolluil to accept financial responsibility 

r it* proceedings, and to exercise direct control over its actions. The 
career of the East India Company as 11 territorial power, may be treated 
tin having begun in 1765, when it acquired the financial administration 
of the province* of rienu;d, lldutr, and (Jrissa. Within seven years it WUfi 
applying to Parliament for financial ;>- ,i--i j>jh-i-. In r 77 3 its Indian opera- 
tions were placed directly under the control of a governor-general appointed 
by the Crown, and in 1784 the Court of Directors in England were made 
directly subordinate to the Hoard of Control, that is, to a minister of the 

1 13 Gteo. Ill, c. 64. 

* 13 Geo. UJ, e. Oj. This Act is described in its ' short title ' aa an Act 
••f 1773 because At Is 1 lien dated from the beginning of the session in which 
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of £500 stock had a vote in the Coart of Proprietors* bat the 
possession of £2,000 stock was the <iualiiication for a director. 
The directors were twenty-four in number, and the whole of 
them were re-elected every year. 

In India each of the three presidencies was under a president 
or governor and council, appointed by coouniwion of the 
< 'ompany. and consisting of its superior servants. The 
numbers of the council varied ', and some of its members 
were often absent from the presidency town, being chiefs 
of subordinate factories in the interior of the country. All 
power was lodged in the president and council jointly, and 
nothing could be transacted except by a majority of votes. 
So unworkable had the council become as an instrument of 
government, that in Bengal Clive had been compelled to 
delegate its functions to a select committee. 

The presidencies were independent of each other. The 
Government of each was absolute within its own limits, and 
responsible only to the Company in England. 

The civil and military servants of the Company were 
claHsified, beginning from the lowest rank, as writers, factors, 
senior factors, and merchants. Promotion was usually by 
seniority. Their salaries were extremely small 2 , but they 
made* enormous profits by trading on their own account, 
and by money drawn from extortions and bribes. The 
select committee of 1773 published an account of such sums 
as had been proved and acknowledged to have been distributed 
by the princes and other natives of Bengal from the year 
1757 to 1706, both included. They amounted to £5,940,987, 
exclusive of the grant made to Clive after the battle of Plassey. 
('live, during his second governorship, made great efforts to 
put down the abuses of private trade, bribery, and extortion, 

1 1 1 icy were UMtially from twelve to sixteen. 

J In the early part of the eighteenth century a writer, after five years' 
rr«nlrnrr in India, received £10 a year, and the salaries of the higher ranks 
wrrr 011 tin* same scale. Thus a member of council had £80 a year. When 
Thomas Pitt was appointed Governor of Madras in 1698 he received £500 
it year for salary and allowances, and £100 for ontlit. 



i] HISTORICAL INTRODUCTION 43 

aud endeavoured to provide more legitimate remuneration* 
for the higher clashes of the Company's civil and military 
servants by assigning to them specific shares in the protita 
derived from the salt monopoly. According to his estimate* 
the profits from this source of a commissioner or colonel 
would be at least £7,000 a year ; those of a factor or major, 
£2,000 *. 

At the presidency towns, civil justice was administered in 
the mayor's courts and courts of request, criminal justice by 
the justices in petty and quarter sessions. In 1772 Warren 
Hastings became Governor of Bengal, and took steps for 
organizing the administration of justice in the interior of 
that province. In the previous year the Court of Directors 
had resolved to assert in a more active form the powers given 
them by the grant of the Diwani in 1765, and in a letter of 
instructions to the president and council at Fort William 
had announced their resolution to ' stand forth as diwan,' 
and by the agency of the Company's servants to take upon 
themselves the entire care and management of the revenues J . 
In pursuance of these instructions the Court of Directors 
appointed a committee, consisting of the Governor of Bengal 
and four members of council, and these drew up a report, 
comprising a plan for the more effective collection of the 
revenue and the administration of justice. This plan was 
adopted by the Government on August 21. 1772,. and many 
of its rules were long preserved in the Bengal Code of Regu- 
lations 3 . 

In pursuance of this plan, a board of revenue was created., 
consisting of the president and members of the council, and 
the treasury was removed from Moorshedabad to Calcutta. 
The supervisors of revenue became collectors, and with them 

: See Levky, iv. 266, 270. a Letter of Augiut ui 9 1771. 

The office of l diwan " implied, not merely the collection of the revenue, 
but the admimatration of civil j oat ice. The ' nizamnt ' comprised the 
right of arming and commanding the troop*, and the management of the 
whole of the police of the country ^ a* well ai* the administration of criminal 
j'B»tke. Morley. Diq*M, p. xxxi. See a fuller account cf Warren rlantim?-* 
PUfl. ibid. p. xjcriv. 
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were .iwtociated native officers, -tyied 'tiwiuus: <'ottrtfr wn 
fxtahlished in each -oilectorshrp. >ne ^sytcd rb» Draain. a 

• ivil '-onrt, and the other the Faujciari. a .«iniin*4 <%iurr: 
Over the former the collector presided in ins noaaiiv 'iH'kinif :* 
di\v<tn. [n the criminal -oiirt the kozz .md. mufti of: tins 
diatnet sat to expound the .VUhhomccbii 1aw> >hin«ntir 
i-ourtn were established ,a the <?hirt neat rf ^irframwin <udled: 
the Sadr Diwani Adaiat and rhu isutr ^MzoinaC Vdalftfi. 
These <ourt* theoretically 'teri\v<t ;iitsr jiiriadhnian- and 
authority, not from the British Cmwiu brw from the uativa 
Government in whose name 'he (Iiunujuiy anted a* adminis- 
trator* of revenue. They wwn* <-!omnany : » ucmrtBt nut king:* 

• •ourts. 

ProviHioim By the Reguiatint; Act of ?m &*» <nuditfnaotui. tu vutat 
Uting Act. »» t-h*' Court, of Proprietors wan- raised from, gguti too £1,000. 
and restricted to thorn* who liad held tdusir stock fiur twelve 
months. The directors, instead n£ being annually sleeted, 
were to *it for four years, a <n tarter of vhts number being 
annually renewed. 

For the government, of r.he Presidency of Fort William in 
lien gal, a governor -general and four counsellor* were ap- 
pointed, and the Act. declared that the whole «irvil and military 
government of this presidency, and also the ordinary manage' 
merit and government of all the territorial ac«|ni«tioa» and 
revenues in the kingdoms of Bengal, Behar. and Orissa. 
«riould. d uring *iieh time an the territorial acquisitions and 
revenues remained in the possession of the Cqmpany. be vested 
in the governor general and council of the Presidency of 
fw.rf William, m like manner at* thev were or at anv time 
I her* tofore might have been exercised by the president and 
< mimi' 1 1 or nelect. committee in the said kingdoms. The 
MMMiliimr nf any attempt to define, otherwise than by refer- 
ifiM- to 1 -tinting facts, the nature or extent of the authority 

• -liHifMiil m exercised by the Crown over the Company in 
tli«< iifw territorial acquisitions is very noticeable, and is 

• )i<it>u>terifttir of Knglinh legislation. 
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The first governor-general and counsellors were named in 
the Act. They were to hold office for five years *, and were 
not to be removable in the meantime, except by the king on 
the representation of the Court of Directors. A casual vacancy 
in the office of governor-general during these five years was 
to be supplied by the senior member of council. A casual 
vacancy in the office of member of council was during the 
same time to be filled by the Court of Directors with the 
consent of the Crown. At the end of the five years the 
patronage was to be vested in the Company. The governor- 
general and council were to be bound by the votes of a 
majority of those present at their meetings, and in the case 
of an equal division the governor-general was to have a 
casting vote. 

Warren Hastings, who had been appointed Governor of 
Bengal in 1772, was to be the first governor-general. The 
first members of his council were to be General Clavering, 
Colonel Monson, Mr. Barwell, and Mr. Francis. 

The supremacy of the Bengal Presidency over the other 
presidencies was definitely declared. The governor-general 
and council were to have power of superintending and con* 
trolling the government and management of the presidencies 
of Madras, Bombay, and Bencoolen 2 , so far and in so much 
as that it should not be lawful for any Government of the 
minor presidencies to make any orders for commencing 
hostilities, or declaring or making war, against any Indian 
princes or powers, or for negotiating or concluding any treaty 
with any such prince or power without the previous consent 

1 It has been suggested that this enactment is the origin of the custom 
under which the tenure of the more important offices in India, such as thosf 
of governor-general, governor, lieutenant-governor, and member of council, 
is now limited to fire years. The limitation is not imposed by statute or 
by the instrument of appointment. 

'- BencooJen, otherwise Fort Marlborough, is in Sumatra. It was founded 
by the English in 1686, and was given to the Dutch by the London Treaty, 
March 1 x, 1824, in exchange for establishments on the continent of India 
and for the town and fort of Malacca and its dependencies, which were 
handed over to the East India Company by 5 Geo. IV, c. 108 
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of the governor-general and council, except in such cases of 
imminent necessity as would render it dangerous to postpone 
such hostilities or treaties until the arrival of their orders, 
and except also in cases where special orders had been received 
from the Company 1 . A president and a council offending 
against these provisions might be suspended by order of the 
governor-general and council. The governors of the minor 
presidencies were to obey the order of the governor-general 
and council, and constantly and dutifully to transmit to 
them advice and intelligence of all transactions and matters 
relating to the government, revenues, or interest of the 
Company. 

Provisions followed for regulating the relations of the 
governor-general and his council to the Court of Directors, 
and of the directors to the Crown. The governor-general 
and council were to obey the orders of the Court of Directors 
and keep them constantly informed of all matters relating 
to the interest of the Company. The directors were, within 
fourteen days after receiving letters or advices from the 
governor-general and council, to transmit to the Treasury 
copies of all parts relating to the management of the Com- 
pany's revenue, and to transmit to a secretary of state copies 
of all parts relating to the civil or military affairs and govern- 
ment of the Company. 

Important changes were made in the arrangements for 
the administration of justice in Bengal. The Crown was 
empowered to establish by charter a supreme court of judica- 
ture at Fort William, consisting of a chief justice and three 
other judges, who were to be barristers of five years' standing, 
and were to be appointed by the Crown. The supreme court 
was empowered to exercise civil, criminal, admiralty, and eccle- 
siastical jurisdiction, and to appoint such clerks and other 
ministerial officers with such reasonable salaries as should 
be approved by the governor-general and council, and to 

1 This was the first assertion of Parliamentary control over the treaty 
relations of the Company. 
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establish such rules '~4 prxWTire aad do >ach o«her ihiio^ 
as might be found necessary f.* The adminssrat :or« of ju<tkv 
and the execution of the powers riven by the charter. The 
court was declared to be At ail linra* a evmrt of revved And 
a court of oyer and terminer and jail delivery in and tor 
the town of Calcutta and factorr of Fort William and the 
factories subordinate thereto. Its jurisdiction was dtvlarvd 
to extend to all British subjects who should reside in the 
kingdoms or provinces of Bengal. Behar. and Orissa. or any 
of them, under the protection of the United Company. And 
it was to have ' full power and authority to hear and determine 
all complaints against any of His Majesty's subjects for 
crimes, misdemeanours, or oppressions, and also to entertain, 
hear, and determine any suits or actions whatsoever against 
any of His Majesty's subjects in Bengal. Behar. ami Orissa. 
and any suit, action, or complaint against any person employed 
by or in the service of the Company or of any of His Majesty's 
subjects.' 

But on this jurisdiction two important limitations were 
imposed. 

First, the court was not to be competent to hear or determine 
any indictment or information against the governor-general 
or any of his council for any offence, not being treason or 
felony \ alleged to have been committed in Bengal, Behar. 
or Orissa. And the governor-general and members of his 
council were not to be liable to be arrested or imprisoned 
in any action, suit, or proceeding in the supreme court -\ 

Then, with respect to proceedings in which natives of the 
country were concerned, it was provided that the court 
should hear and determine ' any suits or actions whatsoever 
of any of His Majesty's subjects against any inhabitant of 
India residing in any of the said kingdoms or provinces of 
Bengal, Behar, or Orissa,' on any contract in writing where 

1 Could it then try the governor-general for treason or felony 7 
* The saving appears to be limited to civil proceeding*. It would oiempt 
against arrest on mesne process. 
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the cause of action exceeded 500 rupees, and where the said 
inhabitant had agreed in the contract that, in ease of dispute, 
the matter should be heard and determined in the supreme 
court. Such suits or actions might be brought in the first 
instance before the supreme court, or by appeal from any of 
the courts established in the provinces. 

This authority, though conferred in positive, not negative, 
terms, appears to exclude by implication civil jurisdiction 
in suits by British subjects against ' inhabitants ' of the 
country, except by consent of the defendant, and is silent 
as to jurisdiction in civil suits by ' inhabitants ' against 
British subjects, or against other 'inhabitants.' 

An appeal against the supreme court was to lie to the 
king in council, subject to conditions to be fixed by the charter. 

All offences of which the supreme court had cognizance 
were to be tried by a jury of British subjects resident in 
Calcutta. 

The governor- general and council and the chief justice 
and other judges of the supreme court were to act as justices 
of the peace, and for that purpose to hold quarter sessions. 

Liberal salaries were provided out of the Company's 
revenues for the govc 111 or- general and his council and the 
judges of the supreme court. The governor-general was to 
have annually £25,000, each member of bis council £10,000. 
the chief justice £8,000, and each puisne judge £6,000. 

The governor- general and council were to have powers 
1 to make and issue such rules, ordinances, and regulations 
for the good order and civil government ' of the Company's 
settlement at Fort William, and the subordinate factories 
and places, as should be deemed just and reasonable, and 
should not be repugnant to the laws of the realm, and to set, 
impose, inflict, and levy reasonable fines and forfeitures for 
their breach. 

But these rules and regulations were not to be valid until 
duly registered and published in the supreme court, with the 
assent and approbation of the court, and they might, in effect. 
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be set aside by the king in council. A copy of them was to be 
kept affixed conspicuously in the India House, and copies 
were also to be sent to a secretary of state. 

The remaining provisions of the Act were aimed at the 
most flagrant of the abuses to which public attention had 
been recently directed. The governor-general and members 
of his council, and the chief justice and judges of the supreme 
court, were prohibited from receiving presents or being con- 
cerned in any transactions by way of traffic, except the trade 
and commerce of the Company. 

No person holding or exercising any civil or military office 
under the Crown or the Company in the East Indies was 
to receive directly or indirectly any present or reward from 
any of the Indian princes or powers, or their ministers or 
agents, or any of the nations of Asia. Any offender against 
this provision was to forfeit double the amount received, and 
might be removed to England. There was an exception for 
the professional remuneration of counsellors at law, physicians, 
surgeons, and chaplains. 

No collector, supervisor, or any other of His Majesty's sub- 
jects employed or concerned in the collection of revenues or 
administration of justice in the provinces of Bengal, Behar, 
and Orissa was, directly or indirectly, to be concerned in 
the buying or selling of goods by way of trade, or to inter- 
meddle with or be concerned in the inland trade in salt, betel- 
nut, tobacco or rice, except on the Company's account. No 
subject of His Majesty in the East Indies was to lend money 
at a higher rate of interest than 12 per cent, per annum. 
Servants of the Company prosecuted for breach of public 
trust, or for embezzlement of public money or stores, or for 
defrauding the Company, might, on conviction before the 
supreme court at Calcutta or any other court of judicature 
in India, be fined and imprisoned, and sent to England. If 
a servant of the Company was dismissed for misbehaviour, 
he was not to be restored without the assent of three-fourths 
both of the directors and of the proprietors. 

ILDBKT £ 



: -'It.. 



I I • 



GOVERNMENT OF INDIA [en. 

It .iii\ ^ovcinoi-geucral. governor, member of council, 
L« -I the supreme court, or any other person for the time 
w ■.:._. rmjilow-il iu the service of the Company, committed 
. i\ :Uikv against the Act, or was guilty of any crime, mis- 
uru.-uii'Hu. 1 4 otlence against any of His Majesty's subjects, 
.:\ ot the inliabitauts of India, he might be tried and 
I'ii-. > 'kcu liy 1 he Court of Kings Bench in England. 

T u' .ha iter of justice authorized by the Regulating Act 
wa* .laird March ju, 1774. and remained the foundation of 
ihe infliction exercised by the supreme court at Calcutta 
.it 1 1 i.ii. I (he establishment of the present high court under the 
Ac; "t lm»i ! . The iirst chief justice was Sir Elijah Impey. 
1 1-. : nee colleague* were Chambers, Lemaistre, and Hyde. 
i' «•■ W.iicii H actings retained the office of governor-general 

..'..Vn/ ,.m -j » ">y when lie was succeeded temporarily by Sir John 
,: lil ■■"■" Ma* j ■ -ri>oii and. exentually, by Lord Corn wallis. His appoint- 
ing;; which \v,^ originally for a term of five years, was 
. . -!c 'Juied l>\ successive Acts of Parliament. His adniinis- 
%\a» v list ww ted bv conflicts between himself and his 
.. -.x 1 mi live mi pi vine council, and between the supreme 
oul 1 lie Mipreme court, conflicts traceable to the 
\, o'.ommoiis of the Regulating Act. 
,. . • » M k ■.■.-.: ^^ tout colleagues, one, Harwell, was an ex- 

. xvl „i\,uu oj the Company, and was in India at the 
1 l»is»wu mom . Tlie other three, Clavering, Monson, 
wviv m^ui out from England, and arrived in 
»\ ■* : .i • V !axl^\>s ot the new supreme court. 

» ... vt\ aio^uied Hastings. Francis, Clavering, 

k m i\iV\\ o|*|s\mxI him. Whilst they acted together, 

^ i mi » uuuouu. and found his policy thwarted 

it . -n ■.•u i iiuli\l. In i--o he was reduced to such 

# i 

. .'i.ki 1 iv £.*\o !u:» agents iu England a conditional 
1 . uudvA Ki* u*tgiu%lion. The Court of Directors 
i-. u.^uaUcut on ihi* authority, and took steps 

> 1 .••„■. v Ww\ •!; i'ic MUMiitiuu* Clavering died 
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(November, 1776) and Hastings was able, by means of his 
casting vote, to maintain his supremacy in the council. He 
withdrew his authority to his English agent, and obtained 
from the judges of the supreme court an opinion that his re- 
signation was invalid. These proceedings possibly occasioned 
the provision which was contained in the Charter Act of 1793, 
was repeated in the Act of 1833, and is still law, that the 
resignation of a governor-general is not valid unless signified 
by a formal deed l . 
The provisions of the Act of 1773 are obscure and defec- Dim- 

ft Til 4*1 Ml 

tive as to the nature and extent of the authority exerciseable between 

by the governor-general and his council, as to the jurisdic- 8a P ren J e 

tion of the supreme court, and as to the relation between and 

supremo 
the Bengal Government and the court. The ambiguities court. 

of the Act arose partly from the necessities of the case, partly 
from a deliberate avoidance of new and difficult questions 
on constitutional law. The situation created in Bengal by 
the grant of the Diwani in 1765, and recognized by the legis- 
lation of 1773, resembled what in the language of modern 
international law is called a protectorate. The country had 
not been definitely annexed - ; the authority of the Delhi 
emperor and of his native vicegerent was still formally re- 
cognized ; and the attributes of sovereignty had been divided 
between them and the Company in such proportions that 
whilst the substance had passed to the latter, a shadow only 
remained with the former. But it was a shadow with which 
potent conjuring tricks could be performed. Whenever the 
Company found it convenient, they could play off the authority 
derived from the Mogul against the authority derived from 
the British law, and justify under the one proceedings which 

1 See 3 & 4 Will. IV, c. 85, s. 79. Digest, s. 82. 

- On May 10, 1773, the House of Commons, on the motion of General 
Burgoyne, passed two resolutions, (1) that all acquisitions made by military 
force or by treaty with foreign powers do of right belong to the State ; 
(2) that to appropriate such acquisitions to private use is illegal. But the 
nature and extent of the sovereignty exercised by the Company was for 
a long time doubtful. See Mayor of Lyons v. East India Company, 3 State 
Trials, new series, 647, 707 ; 1 Moore P. C. 176. 
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U *ui, yi»\>iMi*iL L'**iUfj*al. iLt-H&tiCi auiL'i tin- other. In 
jmi.M- oi Liu: i?tip]<)jij<.' it. .art. or wv o tiw aii- powerful agent :? 
b« i iju '-inujoyed jh t>m m: .*:t o/ iiw.vv. tiiev weie tied and 

la • 

iwiv • •lieu?*? u; un.-t i -iie / ■-•< or nan* and Ad> of Pitrii;* intMit. 
<liuin.iii.ouj-. or oli<sti-M t lomt» an* - s-rvants should piefer to 
01 .-n\ oi tin* utii itauaim-* u vac aiso natural thai their 
l>imi>ht«l by ilmt « n H of f\iiUH.x:i biiiuM be regarded with 
Mi.noi 'i. In* ciuvi Uu oi (in itr Kjjiu^i >L. ; :esnien. and should Ik* 

wn* (I i.imI March :c« J7t ..anoikabie by English lawyers 
ilio ftii !*■] vln 1 c^ovim* f Westminster Hall. 

II |>M I'M 

"•«»•' «'i 1 1 j i • i ■ it»» isrfutr null ■ «'.-c ?!.'» nineteenth centurv we became 
< ".iii ni i i 

A«:i oi io'.'). , a j in m >f : tv.sk: ml. and we have devised appro- 

lijrt i. tun tamp mi r.-vMuu. with theui. The modern practice 

I »■ ii. \"i <n * t rj Uum i :u.» « 'rdnr tr: <• »unoil under the Foreign Juris- 

• nil I- 

iinii' . ,\i;.. w ti^h/Hi j ; nry c.msui^r and other courts of civil and 
»uv. j-.w ?«nvnu?t.'i*'.. 4iul ptoviding them with codes of pro- 
mt ;.!•■. voii n. M't^rAHtivo law. which aw sometime* derived 
vom r«ni»« >v. '.ivnsouues. The jurisdiction is to be exercised 
»•»-. i ■ ■ aw ^:» k &pi>ih-d in eases affecting British subjects, 
c «• ^o t,ip v< * ;v-:vMf»t*»nt with international law and comitv, 
\ .in u .iliv ■ 3 ly European or American foreigners. But the 
»i • ...■,,»» :.>tr i iHin;ry art. so far as is compatible with regard 
• t\ • ^,^ .-it '.i inanity, left in enjoyment of their own laws 
i »t • " :<• (\t . > . | c a company ha* been established for carrying 
i. i -.- oi «ir Kumiic<ss. its charter is so framed as to reserve the 
inn-. • \cv ai.d prerogative* oi the Crown. In this way 

• .:* ./.i-- ul-rt-^tly <y>teni of go\ eminent is provided, which 
iM ■*;•.-.. I v,i to M.ind the .ipphcution of sevew legal test*. 
.i,i .Jo, u ^ippiu-* .in crievtual mode of manitaiiiing some 
• \-rv-- ^3 *idc! hi viUv ,\ iiiii\l ii M'in.-ci\ iliied countries 1 . 

H».; '..j i--_, boiii the thcoi\ and tin* experience were 
irK'iu \J».Ji w\> w^i.sUr us adAptmc English institutions 

v .... i*. :. . - ... u .; .».i, .(4 . iw >.u\tto**Y«.' KoreigD Jurisdiction 

V'.i-. :■■;■*.;;. .» ..-. .'.., s ..,i..i.' , .» K.iV* *.ti.i vS^«s> Ucvii*.*!, And th* charter* 
...a..:, i , 51.. I- . *.,.. k i%, \i .».?, \ .-. Vtu.a ^ .•«i.|««ii\ iHortiikt. J/ap o/ 
I . .^* i. '*. K«».: ta.i4*h >s»..ih Vi.ica Cotu|«aii5 tibcii. 

. i \ i ;i.. |» » ■,. ^»-. s ■ *^ ■\ii\ ,i»v... ^^ ■ 
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and foreign circumstances. For want of such ex- 
RngUnd was destined to lose her colonies in the 

'estern hemisphere. For want of it mistakes were com- 

itted winch imperilled the empire she was building up in fcha 
The Regulating Act provided insufficient guidance as 
points on which both the Company and the supreme court 
were likely to go astray ; find the charter by which it was 
-uprilemented did not go far to supply its deficiencies. The 
language of both instruments was vague and inaccurate 
>y left unsettled questions of the gravest importance. 
Company was vested witli supreme administrative and 
military authority. The Court was vested with supreme 
judicial authority. Which of the two authorities was to be 
paramount ? The court wa? avowedly established for the 
purpose of controlling the actions of the Company's servants, 
and preventing the exercise of oppression against the natives 
■if the country. How far could it extend its controlling 

■wer without sapping the foundations of civil authority ? 

ie members of the supreme council were personally exempt 
from ths coercive jurisdiction of the court. But how far could 
the court question and determine the legality of their orders ? 

Roth the omissions from the Act and its express provisions 
were such as to afford room for unfortunate arguments and 
differences of opinion. 

What law was the supreme court to administer ? The 
Act was silent. Apparently it was the unregenerate English 
law, insular, technical, formless, tempered in its application 
to English circumstances by the quibbles of judges and 
the obstinacy of juries, capable of being an instrument of the 
most monstrous injustice when administered in an atmosphere 
different, from that in which it had grown up. 

To whom was this law to be administered ? To British 
mbjeote and to persons in the employment of the Company, 
But whom did the first class include ? Probably only the 
class now known as European British subjects, and probably 
OOt ilie native "inhabitants of India' residing in the three 
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. i-XiX-jit .-ii«-h rtf them as were resident in the town 
•?' f" : .V ;nfn. But tlie point was by no means clear : . 

\\" > rAnstlhir^il employment by the Company ! Was 

<\ ':><• };Tu<lo\vtt4.<r farming revenues so employed ? And in 
.-;■ -u* •• f if i ,(>os "n whom lay the burden of proving ex em p ti on 
!■■«■■;. ■■■ -mt»jiM-tii.in to the jurisdiction ? 

TV' — -aviv a few of the questions raised by the Act and 
v. and thev inevitabh" led to serious conflicts lirim ee t i 
• ' • - ineil and the court. 

1' r lit- controversies which followed there were, as Sb- 
■T. ,::»»-> Stephen observes 2 , three main head* of dnfmctoe 
i.-t .wt-ri the supreme council and the supreme court. 

Th* st* were, first, the claims of the court to exeranr jnrif*- 
*!i«-t !• wi over the whole native population, to the extent of 
making them plead to the jurisdiction if a writ was wind 
on them. The quarrel on this point culminated in what 
was known as the Cassijurah case, in which the aberiff and 
his officers, when attempting to execute a writ 
.1 zemindar, were driven c2 by a company of w q piw 
under the orders of the council. Hie action of the council 
was not disapproved by the authorities in Rr^faayi and thu* 
this contest ended practically in the vvtoinr of the council 
find the defeat of the court. 

The second question was *s no the junadbrawD *rf the court 
over the Kngtish and native odkttc* itf the t\ungiuny fflBptovvd 
in the collection of reveau** for cv?crop<i -cr vypmftwnve act* 
done by them in rhetr odkriaL ^ajwcity Thif jjumfictmi 
the Company were coiuyeLUw. by s-uf ^xjmviw- yr^vi»«» of 
the Regulating Act; so aum.;*. nhvutftf -ins. -f-wrvii* aunw^ them 
much dissatisfaction. 

The third quessiou wa* a* w iiw vg'n :r "ito «ww!WBe wurt 
to try actions a^aiusfi no* Vgi»ici«iJ :dh:*rt> .»r lihf 'Ctrawpifcaay for 
acts done iii the execution, ^t >^i).iiS 'iilev y*iiit*Wi ux «ud thev 
believed, to be 'iileir W^ Ju«v 'Vl*t* j'trttftm/i? WiW ia the 

>*c h* 7i«, nutter jj .1 lUAjt .VkJjt, • U:ltup* : ,JH '-<Utn#r""s *»**:. ^i. 
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famous Patna case, in which the supreme court gave judgement 
with heavy damages to a native plaintiff in an action against 
officers of the Patna provincial council, acting in its judicial 
capacity. Impey's judgement in this case was made one of the 
grounds of impeachment against htm, but is forcibly defended 
by Sir James Stephen against the criticisms of Mill and 
others, as being not only technically Bound, but substantially 
just. Hastings endeavoured to remove the friction batmen 
the supreme court and the country courts by appointing Impey 
judge of the court of Sadr Diwani Adalat, and thus vesting 
in him the appellate and revisional control over the country 
courts which had been nominally vested in, but never exercised 
by, the supreme court. Had he succeeded, he would have 
anticipated the arrangements under which, some eighty years 
later, the court of Sadr Diwani Adalat and the supreme court 
were fused into the high court. But Impey compromised 
himself by drawing a large salary from his new office in addition 
to that which he drew as chief justice, and his acceptance of 
& poet tenable at the pleasure of the Company was held to be 
incompatible with the independent position which he was 
intended to occupy as chief justice of the supreme court. 

In the year 1781 a Parliamentary inquiry was held into Amending 
the administration of justice in Bengal, and an amending t jti. 
Aft of that year ' settled some of the questions arising out 
of the Act of 1773. 

The governor -general and council of Bengal were not to 
be subject, jointly or eeverally, to the jurisdiction of the 
supreme court for anything counselled, ordered, or done by 
them in their public capacity. But this exemption did not- 
apply to orders affecting British subjects a . 

The supreme court was not to have or exercise any juris- 
liiilion in matters concerning the revenue, or concerning any 
act done in the collection thereof, according to the usage and 
practice of the country, or the regulations of the governor- 
general and council a , 

Hen. Ttl. c. r°- * See Digeat, a. too. ■ Ibid. h. tot. 



GOVERNMENT OF INDIA 



[CM. 



No person ma to be subject to the jurisdiction of the 
supreme court by reason only of his being a ' landowner, 
landholder, or fanner of land or of land rent, or for receiving 
a payment or pension in lieu of any title to, or ancient posses- 
sion of, land or land rent, or for receiving any compensation 
or share of profits for collecting of renls payable to the public 
out of such lands or districts as are actually farmed by himself. 
or those who are his under-tenants in virtue of his farm, or 
for exercising within the said lands and farms any ordinary 
or local authority commonly annexed to the possession or 
farm thereof or by reason of his becoming security for the 
payment of rent.' 

No person was, by reason of his being employed by the 
Company, or by the governor- gene ral and council, or by a 
native or descendant of a native of Cireat Brjta.it). to become 
subject to the jurisdiction of the supreme court, in any matter 
of inheritance or tooO PB l B Oa to lands or goods, or in any matter 
of dealing or contract between parties, except in actions for 
wrongs or trespasses, or in civil suits by agreement of the purl ics. 

Registers were to be kept showing the names. Ac, of 
natives employed by the Company. 

The supreme court was, however, to have jurisdiction in 
all manner of actions and suits against all and singular the 
inhabitants of Calcutta 'provided that their inheritance and 
succession to lands, rente, and goods, and all matters of 
contract and dealing between party and party, shall be 
determined in the case of Mahometans, by the laws and 
usages of Mahomedans, and in the case of Gentus by the 
laws and usages of Gentus ; and where only one of the parties 
shall be a Mahomedan or Gentu hy the laws and usages of 
the defendant V 



1 This proviso was taken from Warren Hastings' plnn for the adminis- 
tration of justice prepared anil adopted io 1772, when the Company first 
'stood forth u lit Will ' It is interesting ns a recognition of the personal 
law which played so important a part during the break-up of the Roman 

(iirc. but 1ms, in llic Weir, ln-cn eriidinillv Mijuv-rdcd bv territorial law, A- 

to the effect of thin anil similar enncf moots, see Digest, B. 108 and note thereon. 
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In order that regard should be had to the civil and religious 
usages of the said natives, the rights and authorities of fathers 
of families, and masters of families, according as the same 
might have been exercised by the Gentu or Mahomedan law, 
were to be preserved to them within their families, nor was 
any act done in consequence of the rule and law of caste, 
respecting the members of the said families only, to be held 
and adjudged a crime, although it might not be held justifiable 
by the laws of England. 

Rules and forms for the execution of process in the supreme 
court were to be accommodated to the religion and manners 
of the natives, and sent to the Secretary of State, for approval 
by the king. 

The appellate jurisdiction of the governor-general and 
council in country cases was recognized and confirmed in 
cautiously general terms. ' Whereas the governor-general 
and council, or some committee thereof or appointed thereby, 
do determine on appeals and references from the country or 
provincial courts in civil cases,' ' the said court shall and 
lawfully may hold all such pleas and appeals, in the manner 
and with such powers as it hitherto hath held the same, and 
shall be deemed in law a court of record ; and the judgements 
therein given shall be final and conclusive, except upon 
appeal to His Majesty, in civil suits only, the value of which 
shall be five thousand pounds and upwards.' The same 
court was further declared to be a court to hear and determine* 
on all offences, abuses, and extortions committed in the 
collection of revenue, and on severities used beyond what 
shall appear to the said court customary or necessary to the 
case, and to punish the same according to sound discretion, 
provided the said punishment does not extend to death, or 
maiming, or perpetual imprisonment 1 . 

No action for wrong or injury was to lie in the supreme 

1 See Harington's Analysis, i. 22. But it seems very doubtful whether 
the council or any of the council had in fact ever exercised jurisdiction as 
a court of Sadr Diwani Adalat. See Nunromar and Impey, ii. 189. 
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\o person was to he 'ihien m i ii» riniv 

ii]in*fiM' <our1 l»y reason iini v o; nis* iiei'** 
liii^llioldcr. or farm* r of in ml or -»i u« in m^.i*. 
:i payment or pension in lien o; ji> ruic 

inn of. html or land rem. 01 t u ixhm 'vii'l* :■ 
or ^li:u»" of prolits for rolii^'iiiii; v. ri*n i ; j . _ .j - .:.ty 

(Mil of Jilll'll hiiuls O? t\\?\ » |i'i> u; il f • { '.{■ \ , _. , :■.. \i-Ti- i 

or I hose who ,'iv iu> i: kt*-r-i .* un:4 u »- <•■ . ■ hhi-::y !•• 

for I'Kcrrit'inu wiuin ne Si'.k ii.:\:.'* -in . _■ ■:■ -nt. ih"*ioi|.:!i 
or local ;uillioni\ cnfi mule 1 an :■•..■!■: . . \pir»-«i 
f.iim thereof ui h * [i*as.»fi <! ;.» i.-i«-.-i *-. . . ■';,»■ A «.'■*■ of 17M. 
paNiiM'iit ot rem.' :>A .iL. r **in>t the 

No pen-n as. *j\ •v* 1 . w\ !i *"■:..».. . -.Tiru* ■*» that the 
< ompany. ■ r iv t .* L "cir-nr .; : a- v ■■..- :::♦■ supreme court 
native o» - ■i , ^i , ». ,, uik , ii , -« ;t. a, r * * ■ -: " I * nt this i-on- 

iii»jt*«'i- hi nil- ni.^i('Mi]ii .1 -■!.> ..:.. ■ ■ \-i>ai of a judicial 
of inlufiii iu. j oi miVv ii*. !-.• *.•:■•:. : ":.*• leirirlature. the 
t»f lieuim . < " cc- t:iot -.«w. .1* ..-: .; - .; ? t Tii-t necessarily 
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were expressly empowered to make rulers, ordi nances, and 
regulations. But regulations made under thus power had to 
be registered in the supreme court 1 , with the consent and 
approbation of that court. In 1780 the governor-general 
and council made regulations, in addition to those of 1772, 
for the more effectual and regular administration of justice 
in the provincial civil courts, and in 1781 they issued a revised 
code superseding all former regulations. If these regulations 
were made under the power given by the Act of 1773 they 
ought to have been iegistered. But it does not appear that 
they were so registered, and after the passing of the Act of 
J7S1 the governor -general and council preferred to act under 
the powers whicli enabled them to legislate without any 
reference to the supreme court. However, notwithstanding 
the limited purpose for which the powers of 1781 were given, 
it was under those powers that most of the regulation laws 
for Bengal purported to be framed. Regulations so made 
did not require registration or approval by the supreme court. 
But it was for some time doubtful whether they were binding 
on that court 2 . 

The Act of 1781 for defining the powers of the supreme Further 
court was not the only legislation of that year affecting the [ , 7 g lm 
East India Company. The Company had by 1778 duly 

paid their loan of £1,400,000 from the Exchequer, and 

they subsequently reduced the bond debt to the limits pre- 

ibed by an Act of that year 3 , By an Act passed in 1781 *, 

Company were required to pay a single sum of £400,000 

to the public in discharge of all claims to a share in their 

1 As French laws had to he registered liy (he Farltme.nl, and as Acta of 
Parliament aficrtini; the Channel Islands still have to he reentered by the 
Royal Conrta. 

* SeeCWell's Taqorr Ijiii- LeetvtM, 1872, and In the matter i>f Ameer Khan, 
6 Bengal Law Reports, 392, 408. The power of legislation waa recognised 
and extended in 1797 by 57 Gen. m. c. 142, a. 8. See below, p. ~r. 

< 190eo.m,r.6l. 

• 21 Geo. m, c. 65. The Company were nnnhlo to meet the payments 
required by this Act, and aiiceeanive Arts had to be passed (or extending 
the terms filed for payment (22 Geo. m, c, 51 : 33 Geo. m. 00.. 36, 83 ; 
24 Geo. III. seas. i.e. 3). 
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territorial revenues up to March 1 in that year, and their 
former privileges were extended until three years' notice after 
March 1, 1791. By the same Act they were authorized to 
pay a dividend of 8 per cent, out of their clear profits, but 
three-fourths of the remainder were to go as a tribute to the 
public. 

By way of repayment of the military expenses incurred by 
the State on their behalf, the Company were required to pay 
two lacs of rupees annually for each regiment of 1,000 men 
sent to India at the Company's desire. The Act further 
authorized the Company to enlist soldiers 1 , and punish 
deserters, and prohibited British subjects from residing more 
than ten miles from any of the Company's principal settle- 
ments without a special licence. 

Two Parliamentary committees on Indian affairs were 
appointed in the year 1781. The object of the first, of which 
Burke was the most prominent member, was to consider the 
administration of justice in India. Its first fruits were the 
passing of the Act, to which reference has been made above, 
for further defining the powers of the supreme court. But 
it continued to sit for many years and presented several 
reports, some written by Burke himself. The other committee, 
which sat in secret, and of which Dundas was chairman, was 
instructed to inquire into the cause of the recent war in the 
Carnatic and the state of the British government on the 
coast. This committee did not publish its report until 1782, 
by which time Lord North's Government had been driven 
out of office by the disastrous results of the American war, 
and had been succeeded by the second Rockingham ministry. 
The reports of both committees were highly adverse to the 
system of administration in India, and to the persons re- 
sponsible for that administration, and led to the passing of 
resolutions by the House of Commons requiring the recall 
of Hastings and Impey, and declaring that the powers given 



1 This was the first Act giving Parliamentary sanction to the raising of 
European troops by the Company. Clode, Military Forces of the Crowriy i. 269. 
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by the Act of 1773 to tin: governor-general uitd council ought 
to be more distinctly ascertained. Hut the Court of Pro- 
prietors of the Company persisted in retaining Hastings iii 
office in defiance both of tlieir directors and of the House of 
Commons, and no steps were taken foi further legislation 
until after the famous coalition ministry of Fox and North 
had come into office. Soon after this event, Dundas, who 
mm now in opposition, introduced a Bill which empowered 
the king to recall the principal servants of the Company, and 
invested the Governor-General of Bengal with power which 
was little short of absolute. But a measure introduced by 
a member of the opposition had no chance of passing, and 
the Government were compelled to take up the question 
themselves. 

It was under these oiroumstances that Fox introduced his Fox'sBwt 
famous East India Bill of 1783. His measure would have 
completely altered the constitution of the East India Company. 
It was clear that the existing distribution of powers between 
Mi. Stats, the Court of Directors, and the Court of Proprietors 
at bome, and the Company's servants abroad, was wholly 
unsatisfactory, and led to anarchy and confusion. Dundas 
had proposed to alter it by making the governor-general 
tically independent, and vesting him with absolute power. 
adopted the opposite course of increasing the control of 
the State over the Company at home and its officers abroad, 
11 is Hill proposed to substitute for the existing Courts of 
Directors and Proprietors a new body, consisting of seven 
PfflnmawWHTS, who were to be named in the Act, were during 
bum yean to be irremovable, except upon an address from 
either House of Parliament, and were to have an absolute power 
• •i placing or displacing all persons in the service of the < torn- 
pany, and of ordering and administering the territories, 
and commerce of India. Any vacancy in the body 
was to be tilled by the king. A second or subordinate body, 
1 if nine assistant directors chosen by I lie legislature 
among the largest proprietors; was to l.n formed for the 
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Board of Control. They were to consist of the Chancellor 
of the Exchequer and one of the secretaries of state for the 
time being, and of four other Privy Councillors, appointed 
by the king, and holding office during pleasure. There was 
to be a quorum of three, and the president was to have 
a casting vote. They were unpaid, and had no patronage, 
but were empowered * to superintend, direct, and control, all 
acts, operations, and concerns which in anywise relate to the 
civil or military government or revenues of the British 
territorial possessions in the East Indies. 9 They were to 
have access to all papers and instruments of the Company, 
and to be furnished with such extracts or copies as they 
might require. The directors were required to deliver to 
the Board of Control copies of all minutes, orders, and other 
proceedings of the Company, and of all dispatches sent or 
received by the directors or any of their committees, and 
to pay due obedience to, and be bound by, all orders and 
directions of the Board, touching the civil or military govern- 
ment and revenues of India. The Board might approve, 
disapprove, or modify the dispatches proposed to be sent 
by the directors, might require the directors to send out the 
dispatches as modified, and in case of neglect or delay, might 
require their own orders to be sent out without waiting for 
the concurrence of the directors. 

A committee of secrecy, consisting of not more than three 
members, was to be formed out of the directors, and, when 
the Board of Control issued orders requiring secrecy, the 
committee of secrecy was to transmit these orders to India, 
without informing the other directors 1 . 

The Court of Proprietors lost its chief governing faculty, 
for it was deprived of the power of revoking or modifying 
any proceeding of the Court of Directors which had received 
the approval of the Board of Control -. 

1 Sec Digest, t>. 14 

3 g. 29. The Court of Proprietors had recently overruled the resolution 
of the Court of Directors for the recall of Warren Hastings. 
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These provisions related to the Government of India at 
home. Modifications were also made in the governing bodies 
of the different presidencies in India. 

The number of members of the governor-general's council 
was reduced to three, of whom the commander-in-chief of 
the Company's forces in India was to be one and to have 
precedence next to the governor-general. 

The Government of each of the Presidencies of Madras and 
Bombay was to consist of a governor and three counsellors, 
of whom the commander-in-chief in the presidency was to 
be one, unless the commander-in-chief of the Company's 
forces in India happened to be in the presidency, in which 
case he was to take the place of the local commander-in-chief. 
The governor-general or governor was to have a casting vote. 

The governor-general, governors, commander-in-chief, and 
members of council were to be appointed by the Court of 
Directors. They, and any other person holding office under 
the Company in India, might be removed from office either 
by the Crown or by the directors. Only covenanted servants 
of the Company were to be qualified to be members of council. 
Power was given to make provisional and temporary appoint- 
ments. Resignation of the office of governor-general, governor, 
commander-in-chief, or member of council was not to be 
valid unless signified in writing 1 . 

The control of the governor-general and council over the 
government of the minor presidencies was enlarged, and was 
declared to extend to ' all such points as relate to any transac- 
tions with the country powers, or to war or peace, or to the 
application of the revenues or forces of such presidencies in 
time of war.' 

A similar control over the military and political operation** 
of the governor-general and council was reserved to the Court 
of Directors. ' Whereas to pursue schemes of conquest and 
extension of dominion in India are measures repugnant to 

1 s. 28. Sec Digest, 8. 82. This was probably enacted in consequence of 
the circumstances attending Hastings* resignation of office. 
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tlie wish, the honour, and policy of this nation,' the governor- 
general and his council were not , without the express authority 
of the Court of Directors, or of the secret committee, to declare 
war. or commence hostilities, or enter into any treaty for 
making war, against any of the country princes or States in 
India, or any treaty for guaranteeing the possession of any 
country prince or State, except wiiere hostilities had actually 
been commenced, or preparations actually made fur the 
commencement of hostilities, against the British nation in 
India, or against some of the princes of States who were 
dependent thereon, or whose territories were guaranteed by 
any existing treaty 1 . 

The provisions of the Act of 1773 for the punishment of 
offences committed by British subjects in India were repeated 
and strengthened. Thus the receipt of presents by persons 
in the employment of the Company or the Crown was to be 
deemed extortion, and punishable as such, and there was an 
extraordinary provision requiring the servants of the Company, 
under heavy penalties, to declare truly on oath the amount of 
iroperty they had brought from India. 

All British subjects were declared to be amenable to all 
ts of competent jurisdiction in India or in England for 
acts done in Native States, as if the aet had been done in 
British territory 3 . The Company were not to release or 
compound any sentence or judgement of a competent court 
against any of their servants, or to restore any such servant 
to office after he had been dismissed in pursuance of a judicial 
sentence. The governor -genera I was empowered to issue his 
warrant for taking into custody any person suspected of carry- 
ing on illicit correspondence with any native prince or other 
person having authority in India 3 . 



1 it.i reeitaL whs subsUnlislly rqirwlntcil by 
a ficction of the Act of 1793 (33 Gn>. Ill, e, ;j, a. 4.') whiuh still remain* 
unrepealed. Sit- Digest, B. +v 

* >. 44. Re-enicted by 33 Geo. HI, c. $2> »■ ( '7- See Diecsl, fl. 119. 

* •. 5J. This section 111 re-enai'lt-i in substance ri_v 33 Geo. Ill, r. $?, 
-.45.46. Sw Digw.1. a. [20. 
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A special court, consisting of three jurijfiB*. tbur pasm. and 
six mwnbwR of the House of Common*, wae MoiistatntHtf. frnr the 
trial in England of offences committed in. Ihdu* 1 . 

The Company were required to cake in&i anDBufcaatMBL char 
civil and military establishment* in. Enctiav ami Go give 
'for every practicable retrenchment; and osrfhiitainv 
numerous internal regulation*. «roaL «if which, had ben 
proponed by Fox, were made for Indian, administiraftkin Thnsv 
promotion was to be as a role by seniority, writes 
were to be between the age* of fifteen and tw*nfim~-tw« 
sent oat, and servants of the Company who bad been five 
yearn in England were not to be capable of appointment to- a* 
Indian pout, unless they could show that their tmrnttmem m 
England waa doe to ill health. 

The doobte government estabhahed by Pfet r » Act ef 1784* 
with its enmbrooe and dilatory procednre and its elaborate 
system of cheeks and counter-cheeks, though inndissiil in 
details, remained substantially in force until 1858. In practice 
the power vested in the Board of Control was exercised by 
the ftenior commissioner, other than the Chancellor of the 
Exchequer or Secretary of State. He became known as the 
President of the Board of Control, and occupied a position 
in the Government of the day corresponding to some extent 
to that of the modern Secretary of State for India. But 
the Board of Directors, though placed in complete sub- 
ordination to the Board of Control, retained their rights 
of patronage and their powers of revision, and were thus 
loft no unsubstantial share in the home direction of Indian 
affairs - 

1 hm. 66-80. The elaborate enactments constituting the court and 
regulating it* procedure were amended by an Act of 1786 (26 Geo. TTT t 
r. 57), and Htill remain on the Statute Book, but appear never to hare 
hwn put in force. ' In 149 b.c, on the proposal of Lucius Gaipnrnius Pisa, 
a nUmling Senatorial Commission (quoestio ordinaria) was instituted to try 
in judicial form the complaints of the provincials regarding the extortions 
of their Roman magistrates.' Mommsen, 3, 73. 

* A* to tb*» practical working of the system at the close of the eighteenth 
century <m*«* Kayv'ft Administration 0/ the East India Company, p. 129. 
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The first important amendment* of Pitt's Act were made Legul*- 
in 1786. In that year Lord Cornwallis ' was appointed,^. 
governor -general, and he made it & condition of hiB accepting 
uffiee that his powers should be enlarged. Accordingly an 
Act was passed which empowered the governor- general in 
ial cases to override the majority of his council and act 
on his own responsibility 2 , and enabled the offices of governor- 
general and commander-in-chief to be united in the same 
person 3 . 

By another Act of the same session the provision requiring 
the approbation of the king for the choice of governor- general 
was repealed. But as the Crown still retained the power of 
recall this repeal was not of much practical importance *. 

A third Act s repealed the provisions requiring servants 
of the Company to disclose the amount of property brought 
home by them, and amended the constitution and procedure 
of the special court under the Act of 1784. It also declared 
(ft. 20.) that the criminal jurisdiction of the supreme court at 
Calcutta was to extend to all criminal offences committed in 
any part of Asia, Africa, or America, beyond the Cape of Good 

ope to the Straits of Magellan, within the limits of the 

mpany's trade, and (b, 30) that the governor or president 
council of Fort St. George, in their courts of oyer and 
liner and gaol delivery, and the mayor's court at Madras 
Id have civil and criminal jurisdiction over all British 

bjects residing in the territories of the Company on the 
coast of Coromandel, or in any other part of the Carnatie, 

1 "The fint of the n 
Lyall, British Dominion 
' See Digest, ». 44. 

: 16 Geo. Ill, c. If). Lore! Corn wnl lis, Ihoupli holding the double office 
of governor-general and commander-in-chief, still found his powers in- 
(tiBk'ient, and was obliged to obtain in 1791 a special Act (31 Geo. III. 
e. 40) continuing his orders and enlarging his powers. The exceptional 
power* given to the governor- general by the Act. of 17.11.1 were MBMduMd 
in the Act of 1793 {33 Geo. Ill, c. 52, «s. 47-.il), by sections which are still 
nominally in force but have been practically Hii|>crKeded by a later enact- 
ment of 1870(33 Viet. c. 3, b. (), See Digest, a, 44. 

* 16 Geo. HI, c- 15. » 26 Geo. IH, c. 
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I tu be almost nugatory, and professed his willingness to 
receive any suggestions made for checking an abuse of the 
powers proposed to be conferred by the Bill. 

The questions were eventually settled by a compromise, 
The Board of Control obtained the powers for which they 
asked, but a limit was imposed on the number of troops which 
might be charged to Indian revenues. At the same time the 
Board of Control were prevented from increasing any salary 
or awarding any gratuity without the concurrence of the 
directors and of Parliament, and the directors were required 
to lay annually before Parliament an account of the Company's 
receipts and disbursements '. 

In 1793, towards the close of Lord Cornwallis' governor- Charter 
generalship, it became necessary to take steps for renewal of 1?93 . 
the Company's charter. Pitt was then at the height of his 
power; his most trusted friend, Dundas-, was President of 
the Board of Control ; the war with France, which had just 
been declared, monopolized English attention ; and Indian 
finances were, or might plausibly be represented as being, 
tolerably satisfactory condition. Accordingly the 
Act of 1793 3 , which was introduced by Dundas, passed 
without serious opposition, and introduced no important 
alterations. It was a measure of consolidation, repealing 
several previous enactments, and runs to an enormous 
length, but the amendments made by it relate to matters of 
minor importance 

The two junior members of the Board of Control were 

1 longer required to be Privy Councillors. Provision was 
made for payment of the members and staff of the Board 
iut of Indian revenues. 

The commander-in-chief was not to be a member of the 
council at Fort William unless specially appointed by the 

Jo Geo. Ill, c. 8 ; Clode, Military Forces oj the Ctoum, i. 170. 

' Henry Ducdan, wbo afterwarda became the first Viscount Melville. 
He did not become .president till June 22, 1793, but hud long been the most 
powerful member of the Board. 

' 33 Geo. m,c. J2. 
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Court of Directors. Departure from India with intent to 
return to Europe vu declared to vacate the office of governor- 
general, commander-in-chief, and certain other high offices. 
The procedure in the councils of the three presidencies mu 
regulated, the powers of control exercisable by the governor. 
general were emphasized and explained, and the power of 
the governor-general to overrule the majority of his council 
was repeated aud extended to the Governors of Madras and 
Bombay. The governor-general, whilst visiting another presi- 
dency, was to supersede the governor, and might appoint 
a vice-president to act for him in his absence. A series of 
elaborate provisions continued the exclusive privileges of trade 
for a further term of twenty years, subject to modifications 
of detail. Another equally elaborate set of sections regulated 
the application of the Company's finances. Power was given 
to raise the dividend to 10 per cent., and provision was made 
for payment to the Exchequer of an annual sum of £500,000 
out of the surplus revenue which might remain after meeting 
the necessary expenses, paying the interest on, and providing 
for reduction of capital of, the Company's debt, and payment 
of dividend. It is needless to say that this surplus was never 
realized. The mutual claims of the Company and the Crown 
in respect of military expenses were adjusted by wiping out 
all debts on either side up to the end of 179-', and providing 
that thenceforward the Company should defray the actual ex- 
penses incurred for the support and maintenance of the king's 
troops serving in India. Some supplementary provisions 
regulated matters of civil administration in India. The 
admiralty jurisdiction of the supreme court of Calcutta wan 
expressly declared to extend to the high seas. Power was 
given to appoint covenanted servants of the Company or 
other British inhabitants to be justices of the peace in Bengal. 
Power was also given to appoint scavengers for the presi- 
dency towns, and to levy what would now be called a sanitary 
rate. And the sale of spirituous liquors was made siibjt-ct 
lo the grant of a licence. 
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A few Parliamentary enactments of constitutional iinpor- LogisU- 
tance wore passed during the interval between the Charier betw«M 
Arls of 1793 and 1813. !s?3.* nd 

The lending of money by European adventurers to native 
irinecs on exorbitant terms had lung produced grave scandals, 
hose which were associated with the name of Paul 
tcuhain. and were exposed by Burke in his speech on the 
Nabob of Arcot's debts. An Aet of 1797 ' laid down an 
important provision (3, 28) whieli is still in force, and which 
prohibits, under heavy penalties, unauthorized loans by British 
ubjects to native princes. 
The same Act reduced the number of judges of the 
supreme court at Calcutta to three, a chief justice and two 
puisnes, and authorized the grant of charters for the con- 
stitution of a recorder's court instead of the mayor's court 
at Madras and Bombay. It reserved native laws and customs 
1 terms simUar to those contained in the Act of 1781. It 
lso embodied an important provision giving an additional and 
press sanction to the exercise of a local power of legisla- 
tion in the Presidency of Bengal. One of Lord CornwalhV 
;ulations of 1793 (Reg. 41) bad provided for forming into 
1 regular code all regulations that might be enacted for the 
internal government of the British territories of Bengal. 
'he Act of 1797 (s. 8) recognized and confirmed this ' wise 
1 salutary provision,' and directed that all regulations 
which should be issued aud framed by the Governor-General 
1 Council at Fort William in Bengal, affecting the rights, 
or pro]K*rty of the natives, or of any other indi- 
who might be amenable to the provincial courts of 
istice, should be registered in the judicial department, and 
med into a regular code and printed, with translations 
in the country languages, and that all the grounds of each 
regulation should be prefixed to it. The provincial courts 
judicature were directed to be bound by these regu- 
! 0OJH6B of the regulations of each year were 
■ 11. Digest, 1 
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In be sent to the Court of Directors and to tlie Board of 
Control '. 

An Act of 1799 ; gave the Company further powers for 
raising European troops and maintaining discipline among 
them. Under this Act the Crown took the enlistment of 
men for nerving in India into its own hands, and, on petition 
from the Company, transferred recruits to them at an agreed 
sum per head for the cost of recruiting. Authority was given 
to the Company to train and exercise recruits, not exceeding 
2,000, and to appoint officers for that purpose (bearing also 
His Majesty's commission) at pay not exceeding the sums 
stated in the Act. The number winch the Crown could 
hold for transfer to the Company was limited to 3,000 men, 
or such a number as the Mutiny Act for the time being should 
specify. All the men raised were liable to the Mutiny Act 
until embarked for India. 

An Act of 1800 3 provided for the constitution of a supreme 
court at Madras, and extended the jurisdiction of the supreme 
court at Calcutta over the district of Benares (winch had 
been ceded in 1775) and all other districts which had been or 
might thereafter be annexed to the Presidency of Bengal. 

An Act of 1807 * gave the governors and councils at Madras 
and Bombay the same powers of making regulations, subject 
to approval and registration by the supreme court and re- 
corder's court, as had been previously vested in the Govern- 
ment of Bengal, and the BMlfl power of appointing justices 
of the peace. 
Charter The legislation of 1813 was of a very different character 

1811° from that of 1793. It was preceded by the most searching 

investigation which had yet taken place into Indian affairs. 
The vigorous policy of annexation carried on by Lord 

1 -See Hariiigton'B Analyait, 1 -9. 

3 ■. - A .;■ Geo. XXI, e. 109. Bee Untie, Military Forces of the Crown, i. 2S9. 

' 39 & 40 Geo. Ill, c. 79. The charter under thin At.'!, wn grouted in 
December, MtOI. Bombay likl not acquire a supreme court unlil 1H23 
(3 Geo. IV, c, 71). 

' 47 Geo. HI. (mb. 2. c. 68. 
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\\ ' ■lU'p.luy during his seven years' tenure of office (1798 iSu^) 
liad again involved the Company in financial difficulties, and 
in 1808 a committee of the House of Commons was appointed 
to inquire, amongst other things, into the conditions on which 
relief should be granted. It continued its sittings over the 
four following years, and the famous Fifth Report, which was 
published in July, 1812, is still a standard authority on Indian 
land tenures, and the best authority on the judicial and police 
arrangements of the time. When the time arrived for taking 
steps to renew the Company's charter, a Dundas ' was still at 
the Board of Control, but it was no longer found possible to 
avoid the questions which had been successfully shirked in 
1793. Napoleon had closed the European ports, and British 
traders imperatively demanded admission to the ports of Asia. 
At the end of 1811 Lord Melville told the Court of Directors 
that His Majesty's ministers could not recommend to Parlia- 
ment the continuance of the existing system unless they were 
prepared to agree that the ships, as well as goods, of private 
merchants should be admitted into the trade with India under 
such restrictions as might be deemed reasonable. 

The Company struggled hard for their privileges. They 
began by arguing that their political authority and com- 
mercial privileges were inseparable, that their trade profits 
were dependent upon their monopoly, and that if their trade 
profits were taken away their revenues would not enable them 
to carry on the government of the country, But their 
accounts had been kept in such a fashion as to .leave it very 
doubtful whether their trade profits, as distinguished from 
their territorial revenues, amounted to anything at all. And 
this ground of argument was filially cut from under their 
feet by the concession of a continued monopoly of the tea trade, 
from which it was admitted that the commercial profits of 
the Company were principally, if not wholly, derived. 

Driven from this position the Company dwelt on the 
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1" in- otut to I it*.- *.\»U:i *jl I'utxiutr m y ;.:ilimited re>i»rt 

(.'iilltliiL : . v. . .,,, iiaMiiiKh was 

.An \k\- ol i y »iy ga . r ; his \.or» mi • u N point the views 

lai.-iii^ Kai(»]Kt(iii uouj> h«« k?i>i4jt ,-it '. ;>i..i|{t-iis. ami it was 

ilu'iii. i. jiUt'.j' ij h A i k it- uiv>fk '• > -:ii.-«i t:;^ir respect for 

Miiu '« , ^.*iviii 1 j. ; intuit «iii ti< nr»* • .T.r ,1 jj-^t n^. House and 

hi'Ki i!j-. '.i^iiiji-iu. f w*. oi^li.,iwv l-.u^ai w.thiii the bar. His 

uul ,-. . ;^-iU ..a- .: 4A .v5.-i*fi.--!»4. .-i -.,... (. oinpaiiy as to the 

to tin, . mI'iij^ i-w w ] Knr«>!*an 'fiiuiijration into India, and 

-,u;. , «4ui. i... »jfc*±*v U\ ^vv;if*n e to a similar effect from Lord 

Hi. /.i.v^.o.y , >jj v ,i <fiore). i\»loritl '£ir John) Malcolm, and 

u.\. ^ * ..;» »: .»/.#p» li> , Muurn. Experience had proved, they 

liuiu iw. *i».,~ ,... a .«m fiitbcult to impress even upon the 

■• ........ *. .%♦* «Iim <.V>inpany. whilst in their noviciate, a due 

i x s .-. r .• v :i *> f*t.«}?nL'> and habits of the people, and English- 

■■•*••' ^* eta***.* less under the observation of the supreme 

,»*.s . r ;f;.,i< tt ^re notorious for the contempt with which, in 

* v - ■ v r tiral ar romance and ignorance, they contemplated the 

■■**! 'r»^titutir»ns of the natives, and for their frequent 

;: -~ :..'■« »d >^f the dictates of humanity and justice in their 
.....i; .,*. w \ t ] { t j K , i^^jpie 4J { India. The natives, although 

■ ; 'irid feeble in some places, were not without strength 
-'dilution in others, and instances had occurred where 
• »» ritnu'iit had proved formidable to their oppressors. 
!• -■'••)■- difficult, if not impossible, to arlord them protection. 
*':?!:•• Knghshman was amenable only to the court* of British 
';vu . .-.labli.shed at the presidencies, and although the local 
■n\L*i-?wue !iad the power of sendiiu; rum further for txia3. 
v»»? to impose upon the native complainant and witness the 
'•Mi_Mii'»n of repairing many hundred '.niles to obtain nedress 
u;^ ■«.» subject them to delay, fatigue, aud expense. w*5cL 
u hi; Id ho more intolerable than. the injury taey had 

-iltb.Tt:d. 

Ti«.;! then .ipprv in- :->:«.•:.> wvrv '^iioiindeu *lc one wao is 
.t-.'ifi i>ii*t»d \i:ih the v i?.s'.^:\ ..•: :»:«*■;;;. .viidiCK'W ot British 
I n» It i \w»aM *ciitu»v to dv:t\ . Hut ' i.ury *«£e expressed by 
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tli»- d<h<> ,<u-> of the Company in language of unjust itiahle 
intfinpt'iaii'v and exaggeration. Thus Mr. Charles Grant. 
in tho i-i hum- "f tin- debate in the House of Common*, dwelt 
on tlit- d.i'.urr <»f k'ltini: loose among the people of India 
a h«*t «»f de>pcrat<- needy adventurers, whose atrocious conduct 
in America and in Africa afforded sufficient indication of the 
evil they would inflict upon India. 

The controversy was eventually compromised by allowing 
Europeans to resort to India, but only under a strict system 
of licences. 

Closely connected with the question of the admission of 
independent Europeans into India was that of missionary 
enterprise. The Government were willing to take steps for 
the recognition and encouragement of Christianity by the 
appointment of a bishop and archdeacons. But a large 
number of excellent men, belonging mainly to the Evangelical 
party, and led in the House of Commons by Wilberforce, 
were anxious to go much further in the direction of com- 
mitting the Indian Government to the active propagation 
of Christianity among the natives of India. On the other 
hand, the past and present servants of the Company, including 
even those who, like Lord Teignmouth, were personally in 
sympathy with the Evangelical school, were fully sensitive 
to the danger of interfering with the religious convictions or 
alarming the religious prejudices of the natives. 

The proposals ultimately submitted by the Government to 
Parliament in 1813 were embodied in thirteen resolutions *. 

The first affirmed the expediency of extending the Com- 
pany's privileges, subject to modifications, for a further term of 
twenty years. 

The second preserved to the Company the monopoly of the 
China trade and of the trade in tea. 

The third threw open to all British subjects the export and 
import trade with India, subject to the exception of tea, and 
to certain safeguards as to warehousing and the like. 

1 Printed in an appendix to vol. vii. of Mill and Wilson's British India. 
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The fourth and fifth regulated the application of the 
Company's territorial revenues and commercial profit*. 

The sixth provided for the reduction of the Company's 
debt, for the payment of a dividend at the rate of ioj per 
cent, per annum, and for the division of any surplus between 
the Company and the public in the proportion of one-sixth 
to the former and five-sixths to the latter. 

The seventh required the Company to keep their accounts 
in such manner as to distinguish clearly those relating to the 
territorial and political departments from those relating to 
the commercial branch of their affairs. 

The eighth affirmed the expediency, in the interests of 
economy, of limiting the grants of salaries and pensions. 

The ninth reserved to the Court of Directors the right of 
appointment to the offices of governor-general, governor, 
and commander-in-chief, subject to the approbation of the 
Crown. 

Under the tenth, the number of the king's troops in India 
was to be limited, and any number exceeding the limit was, 
unless employed at the express requisition of the Company, 
to be at the public charge. This modified, in a sense favour- 
able to the Company, Pitt's declaratory Act of 1788. 

Then followed a resolution that it was expedient that the 
church establishment in the British territories in the East 
Indies should be placed under the superintendence of a bishop 
and three archdeacons, and that adequate provision should 
be made from the territorial revenues of India for their 
maintenance. 

The twelfth resolution declared that the regulations to be 
framed by the Court of Directors for the college* at Haiieybury 
and Addiscombe ought to be subject to the regulation of 
the Board of Control, and that the Board ought to have 
power to send instructions to India about the colleges at 
Calcutta' and Madras. 

1 The college (it Calcutta hail been founded l>y Lord Wrllenley for the 
training of the Company's civil 
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It was round the thirteenth resolution that the main 
controversy raged, and its vague and guarded language shows 
the difficulty that was experienced in settling its terms, 
The resolution declared ' that it is the duty of this country to 
promote the interest and happiness of the native inhabitants 
of the British dominions in India, and that such measures 
ought to be adopted as may tend to the introduction amongst 
them of useful knowledge, and of religious and moral im- 
provement. That in the furtherance of the above objects, 
sufficient facilities shall be afforded by law to persons desirous 
of going to and remaining in India for the purpose of accom- 
plishing these benevolent designs, provided always, that 
the authority of the local Governments, respecting the inter- 
course of Europeans with the interior of the country, be 
preserved, and that the principles of the British Government, 
on which the natives of India have hitherto relied for the free 
exercise of their religion, be inviolably maintained.' One 
discerns the planter following in the wake of the missionary, 
each watched with a jealous eye by the Company's servants. 

The principles embodied in the Resolutions of 1813 were 
developed in the Act of the same year '. The language of the 
preamble to the Act is significant. It recites the expediency 
of continuing to the Company for a further term the 
possession of the territorial acquisitions in India, and the 
revenues thereof. ' without prejudice to the undoubted 
sovereignty of the Crown of the United Kingdom of Great 
Britain and Ireland in and over the same-.' The constitutional 
controversy of the preceding century waB not to be reopened. 

The Act then grantB the Indian possessions and revenues 
to the Company for a further term of twenty years, reserves 
to them for the same time the China trade and the tea trade, 
but throws open the general India trade, subject to various 
restrictive conditions. 



1 55 Geo. Ili.c. IJS- 

1 The sovereign 1 )' of 1 hi- CYiwn lm<l l»-cn Hi-wly reserved in file c 
nf 1698, But at that limp the territorial possessions were insignifiea 
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The thirty-third motion recites the thirteenth resolution, 
and the expediency of making provision for granting per- 
mission to persons desirous of going to and remaining in India, 
for the purposes mentioned in the resolution (missionaries) 
' and for other lawful purposes ' (traders), and then enables 
the Court of Directors or, on their refusal, the Board of Control, 
to grant licences and certificates entitling the applicants to 
proceed to any of the principal settlements of the Company, 
and to remain in India as long as they conduct themselves 
properly, but subject to such restrictions as may for the time 
being be judged necessary. Unlicensed persons are to be liable 
to the penalties imposed by earlier Acts on interlopers, and to 
punishment on summary conviction in India. British subjects 
allowed to reside more than ten miles from a presidency town 
are to procure and register certificates from a direct court. 

A group of sections relates to the provision for religion, 
learning, and education, and the training of the Company's 
civil and military servants. There is to be a Bishop of 
Calcutta, with three archdeacons under him. The colleges at 
Calcutta and elsewhere are placed under the regulations of 
the Board of Control. One lac of rupees in each year is to be 
' set apart and applied to the revival and improvement of 
literature and the encouragement of the learned native of 
India, and for the introduction and promotion of a knowledge 
of the sciences among the inhabitants of the British territories 
in India.' The college at Haileybury and the military seminary 
at Addiscombe ' are to be maintained, and no person is to be 
appointed writer unless he has resided four terms at Hailey- 
bury. and produces a certificate that he has conformed to the 
regulations of the college. 

Then come provisions for the application of the revenues ', 
for keeping the commercial and territorial accounts distinct, 

1 The names of these places ore not mentioned. 

' An interesting iliren—iiui of lliese provisions is to lie found in the corre- 
spondence of 1833 between Mr. Charles Grant and the Court of Directors. 
According to Mr. Grant the principle established by the Acts of 1793 and 
1813 was that (lie profit ncoruing from tlie Company's commerce should. 
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ami for increasing and further defining the powers of super- 
intendence and direction exercised by the Board of Control. 

The patronage of the Company is preserved, subject to the 
approval of the Crown in the case of the higher offices, and of 
the Board of Control in certain other cases. 

The number of king's troops to be paid for out of the 
Company's revenues is not to exceed 20,000, except in case 
of special requisition. In order to remove doubts it is 
expressly declared that the Government, in India may make 
laws, regulations, and articles of war for their native troops, 
and provide for the holding of courts-martial. 

The local Governments are also empowered to impose taxes 
on persons subject to the jurisdiction of the supreme court, 
and to punish for non-payment. 

Justices of the peace are to have jurisdiction in cases of 
assault or trespass committed by British subjects on natives 
nf India, and also in cases of small debts due to natives from 
British subjects. Special provision is made for the exercise 
of jurisdiction in criminal cases over British subjects residing 
more than ten miles from a presidency town ; and British 
subjects residing or trading, or occupying immovable property, 
more than ten miles from a presidency town are to be subject 
to the jurisdiction of the local civil courts. 

And, finally, special penalties are enacted for theft, forgery, 
nrjury. and coinage offences, the existing provisions of the 
common or statute law being apparently considered insufficient 
for dealing adequately with these offences. 

Tile imperial legislation for India during the interval between L 
1813 and 1833 does not present many features of importance. ^ 

An Act of 1814 ' removed doubts as to the powers of the '* 
Indian Government to levy duties of customs and other taxes. 

in the Hint inslanee, In? employed iii securing 1 hi- iil'iiI.ii (niymcnt of divi- 
dends to the proprietors of stoik, and should then 1* applied for (he benefit 
of the territory. The last-men 1 ion erl applications to bo suspended only 
no long as the burden ot debt on the territory oontimied helow n certain 
specifier] amount. 

' ?4 Geo. Ill, c. 105, 



80 GOVERNMENT OF INDIA \h. 

An Act of 1615 l gave power to extend the limits of the 
presidency towns, and amended some of the minor provisions 
of the Ace of 1813. 

An Act of 1818 * removed doubts as to the validity of 
retain Indian marriages, a subject which has always pre- 
sented much difficulty, but which has now been dealt with 
by Indian legislation 3 . 

An Act of 1820 4 enabled the East India Company to 
raise and maintain a corps of volunteer infantry. 

An Act of 1823 5 charged the revenues of India with the 
payment of additional sums for the pay and pensions of 
troops serving in India, and regulated the pensions of Indian 
bishop** and archdeacons, and the salaries and pensions of 
the judges of the supreme courts. 

The same Act authorized the grant of a charter for a su- 
preme court of Bombay in substitution for the recorder's court-. 

The prohibition on settling in India without a licence 
was still retained. But restrictions on Indian trade were 
gradually removed, and a consolidating Act of 1823 6 ex- 
pressly declared that trade might be carried on in British 
vessel a with all places within the limits of the Company's 
charter except China. 

Another Act of 1823 T consolidated and amended the laws 
for punishing mutiny and desertion of officers and soldiers 
in the Company's service. 

An Act of 1824 s transferred the island of Singapore to 
the East India Company. 

Acts of 1825 ° and 1826 lft further regulated the salaries 
of Indian judges and bishops, and regulated the appointment 
of juries in the presidency towns. 

1 55 Geo. Ill, c. 84. - 58 Geo. Ill, c. 84. 

- See Acta III & XV of 1872. • 1 He©. IV, e. 99. 

1 4 Geo. IV, c. 71. • 4 Geo, IV, e. 80. 

: 4 Geo. IV, c. 8 1. 

* 5 Geo, IV, c. 108. Singapore was placed under the Colonial Office by 
the Straits Settlements Act. i$fi> (J9 A 30 Vict. v. 115. 8, ij. 

" 6 Geo. IV, c. 85 '* 7 Geo. IV, e, 37. 
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An Act. of 182S ' declared the real estates of British subjects 
dying within the jurisdiction of the supreme courts at the 
presidency towns to be liable for payment of their debts. 
Other Acta of the same year applied the East India Mutiny 
Act to the force known as the Bombay Marine -, and extended 
to the East Indies sundry amendments of the English criminal 
law 3 . 

And an Act of 1H32 * authorized the appointment of 
persona other than covenanted civilians to be justices of the 
peace in India, and repealed the provisions requiring jurors 
to be Christians. 

When the time came round again for renewing the Com- Charte 
pany's charter. Lord William Bentinck's peaceful regime had lS ',,° 
lasted for five years in India ; the Reform Act had just 
been carried in England, and Whig principles were in the 
ascendant. Bentham's views on legislation and codification 
were exercising much influence on the minds of law reformers, 
Macaulay way in Parliament, and was secretary to the Board 
of Control, and James Mill, Bentham's disciple, was the 
examiner of India correspondence at the India House. The 
Charter Act of iSjj *, like that of 1813, was preceded by 
careful inquiries into the administration of India. It intro- 
duced important changes into the constitution of the East 
India Company and the system of Indian administra- 

m. 

The territorial possessions of the Company were allowed to 
remain under their government for another term of twenty 
years ; but were to be held by the Company ' in trust for 
His Majesty, his heirs and successors, for the service of the 
Government of India.' 

The Company's monopoly of Hie China trade, and of the 
tea trade, was finally taken away. 



' 9 Geo. IV, c. J 3. 
1 9 Geo. IV, c. 74. 
* 3 4 4 Will. 1\>. * 
1333, but did not o 



■. until April 11, 1H34 («. : 17). 



'' 9 Geo. IV, c. J3. 
• 2& 3 Will. IV, e. 117. 
The Act received Uie Royal Aiwcnl on August 2%, 
into operuliun, tautfk nh lo up|Kjinl iiienta and the 
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An Act of 1^15 ' gave power lo extent! li;r- v«iiu iiei- l«.-w 
presidency towns, and amended some, of mi \v..i*rt-i«U >pet- *_ i- 
of the Act of 181 \. ■•.»■ rc\ entity * 

An Act of i^iM -' removed donU- m -iin^i* rovt'iiut^ ' 

eertain Indian marriages, a hii»<i«*- f. \. ..or l*«:r «.-eul. on fclJ-* 
sented much difficult y, but \vi."H- ;a. . <» bio.nuo a \et*r } 
by Indian legislation '. -ijpiion by ParLi**^ 

An Act of i8jo l enable-; i-n » tt it. uvury £100 stocks 
raise and maintain a eon is ' ~ t'ii!iiiii*i.«" a %utu oi two million* 

An Aet of lSz j ,: ch.ne/id 1 ».»• n»i-*«> to the .National Debt 
payment- of additional huiiik *< * "i impound interest until 
troops serving in li.dL 1 . Mini j a\-.AOiui . 

bishops and niviidi. > aC'i>iL« .vo oj : ioir commercial funetions, 
the judges of tin- t«iipioiiiiicc-'vo ..■■.«! political powers, under 

II 1 e same \ei auiho) sn:* triolein inbiiluted by previous 
preniecoiin <4 fioim.v.v j: 1 ;oJiuumed to exercise their rights 

The prohibnior on 1*1 ^pneiitn tenth. The constitution of 
was hi ill 1 u-iiiou. 1 w, ■ »LH)d:tied, but a* the powers of the 
::r.idiiai ; y i*- iiuvl-u. Jt <•:■•- i;* pi trident the modifications had 
|Hf sly oiM.-ii -"ti r„. -'jio A- t re-enacted provision** of former 
■ ■■• *e • *i* tu t*ci'ci> leiuiiuu-ue of the Court of Directors, 

1 t t ;;t-\ k vhuN . •• -< nt through thai committee, and 

1.. :u:- «A " o :rni.l ink* oi the Company by authorizing 
■ i> mi «!jjiiL k l..e t'.y-i iu-iia Company. 

\r .;■■.■• • uiv'r ki.* aiii!.ii ! o;i ua* made in the svsteni on 
11. cl 1 w\ i.t ■ «» uoveruiucui wo* to be carried on in 
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it- »i c:::> 1 :aiei.- l. dncction. *md control of the whole 

1 ..liii.jv jov eminent wcie expressly vested in a 

: h. :i.-!i i ..»..'..»! .iral ■.•.■iM l v;lioi> 1 who were to be stvled 

■ ■ -«.«i :.•.-:, t: "t India -ii Council -.* This council 
« . im I \>\ iLv ,i-.ld:ii^ii ■ ■: a louiih. ordinal" v member. 
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who was not to be one of the Company's servants, and was 
not to be entitled to act as member of council except for 
legislative purposes'. It need hardly be stated that the 
fourth member was Macaulay. 

The overgrown Presidency of Bengal - was to be divided 
into two distinct presidencies, to be called the Presidency 
of .Fort William and the Presidency of Agra. But tliis 
provision never came into operation. It was suspended 
by an enactment of 1835 (5 & o Will. IV, c. 52), and the 
suspension was continued Indefinitely by the Charter Act 
of 1853 (16 & 17 Vict. c. 95, s. 15). 

The intention was that eacli of the four presidencies, 
Fort William, Fort St. George, Bombay, and Agra, should 
have, for executive purposes, a governor and council of 
its own. But the governor -general and his council were 
to be, for the present, the governor and council of Fort 
William, and power was given to reduce the members of 
the council, or even suspend them altogether and vest the 
executive control in a governor alone 3 . 

Important alterations were made by the Act of 1833 in 
the legislative powers of the Indian Government. ' At that 
date there were live different bodies of statute law in force 
in the (Indian) empire. First, there was the whole body 
of statute law existing so lar as it was applicable, which 
was introduced by the Charter of George 1 and which applied, 

1 ' The duly of the fourth ordinary member ' (under lire Act of 1B33) 
' was confined entirely lo the subject of legislation ; he had no power to sit 
or vote except ftt iiu'cliugn fur the purpose of making laws and regulations j 
and it was only by courtesy, and. not by right, that he wan allowed to see 
l ho [japerB or correspondence, or 10 be made acquainted with the delibera- 
tions of Government upon any subject not immediately connected willi 
legislation.' Minute by Mir Uarnes Peacock of November 3, 1859. 

- It had been increased by the addition of Benares in [775, of the modern 
Orissa in 1803, of large territories in the North- West in 1S01-1803, and of 
Assam, Arakau, and Tenaaserim in 1824. 

' The power of reduction was exercised in 1833 by reducing the number 
of oidinary members of the Madras and liombay councils from three tu 
two [Political Dispatch of December ly, 1833). The original intention was 
lo abolish tile councils of the minor presidencies, but, at the instance of the 
L'ourt of Directors, Ui'-ii retention was left optional. 
Q 2 
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The Oovernor- General in Council was expressly empowered 
to make laws and regulations — 

(a) for repealing, amending, or altering any laws or regula- 
tions whatever, for the time being in force in the Indian 
territories ; 

(/') for all persons, whether British or native, foreigners or 
Qtban, anil foe all courts of justice, whether established 
bj Charter or otherwise, and the jurisdiction thereof; 

{<■) for all places and things whatsoever within and through- 
out the whole and every part of the said territories. 

!>/) for ail servants of the Company within the dominions 
of princes and States in alliance with the Company ; and 

(<•) as articles of war for the government of the native 
officers and soldiers in the military service of the 
Company, and for the administration of justice by 
courts- martial to be holden on such officers and 
soldiers. 

Rut this power was not, to extend to the making of any 
laws and regulations — 

(i) which should repeal, vary, or suspend any of the pro- 
visions of the Act of 1833, or of the Acts for punishing 
mutiny and desertion of officers and soldiers in the 
service of the Crown or of the Company ; or 

(ii) which should affect any prerogative of the Crown, or 
the authority of Parliament, or the constitution or 
rights of the Company, or any part of the unwritten 
lawB or constitutions of the United Kingdom, whereon 
may depend the allegiance of any person to the Crown, 
or the sovereignty or dominion of the Crown over the 
Indian territories ; or 

(iii) without the previous sanction of the Court of Directors, 
which should empower any court other than a char- 
tered court to sentence to death any of His Majesty's 
natural-born subjects born in Europe, or their children, 
Of iibi'lish any of the chartered courts '. 
1 See Digent, s. 63. 
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There was also an express saving of the right of 
Parliament to legislate for India and to repeal Indian 
Acta, and, the better to enable Parliament to exercise 
this power, all Indian laws were to be laid before Parlia- 
ment. 

Laws made under the powers given by the Act were to 
be subject: to disallowance by the Court of Directors, acting 
under the Board of Control, but, when made, were to have 
effect as Acts of Parliament, and were not to require registra- 
tion or publication in any court of justice. 

The laws made under the Act of 1833 were known as Acts, 
and took the place of the ' regulations ' made under previous 
Acts of Parliament. 

A comprehensive consolidation and codification of Indian 
laws was contemplated. Section 53 of the Act recited that 
it was ' expedient that, subject to such special arrangements 
as local circumstances may require, a general system of 
judicial establishments and police, to which all persons what- 
soever, as well Europeans as natives, may be subject, should 
be established in the said territories at an early period ; and 
that such laws as may be applicable in common to all classes 
of the inhabitants of the said territories, due regard being 
had to the rights, feelings, and peculiar usages of the people, 
should be enacted ; and that all laws and customs having the 
force of law within the same territories should be ascer- 
tained and consolidated, and, as occasion may require. 
amended.' 

The Act then went on to direct the Governor- General in 
Council to issue a commission, to be known as the 'Indian 
Law Commission,' which was to inquire into the jurisdiction, 
powers, and rules of the existing courts of justice and police 
establishments in the Indian territories, and all existing forms 
of judicial procedure, and into the nature and operation of 
all laws, whether civil or criminal, written or customary, 
prevailing and in force in any part of the Indian territories, 
to which any inhabitants of those territories were then sub- 
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ject. The commissioner were to report to the Governor- 
General in Council, setting forth the results of their inquiries, 
and suggesting alterations, and these reports were to he laid 
hefore Parliament. 

This was the first Indian Law Commission, of which 
Macaulay was the most prominent member '. Its labours 
resulted directly in the preparation of the Indian Penal Code, 
which however did not become law until i860, and, indirectly 
and after a long interval of time, in the preparation of the 
Codes of Civil and Criminal Procedure and other codes of 
substantive and adjective law which now form part of the 
Indian Statute Book. 

Important provisions were made by the Act of 1833 for 
enlarging Hie rights of European settlers, and for pro- 
tecting the natives of the country, and ameliorating theii 
condition. 

It was declared to be lawful for any natural-born subject 
of His Majesty to proceed by sea to any port or place having 
a custom-house establishment within the Indian territories, 
and to reside thereat, or to proceed to and reside in or pass 
through any part of the territories wluch were under the 
Company's government on January 1, 1800, or any part of 
the countries ceded by the Nabob of the Carnatic, of the 
province of Cuttack, or of the settlements of Singapore and 
Malacca. These rights might, he exercised without the require- 
ment of any licence. But every subject of His Majesty not 
being a native was, on his arrival in India from abroad, to 
signify on entry, to an officer of customs, his name, place 
of destination, and objects of pursuit in India. A licence 
was still required for residence in any part of India other 
than those above mentioned, but power was reserved to the 
Governor- General in Council, with the previous approbation 

' His colleagues were another English barrister. Mr. Cameron, afterwards 
low member of council, and two civil servants of the Company, Mr. Maelcod 
of the Madras Service, and Mr. (afterwards Sir William) Anderson of Ihe 
Bombay Service. Sir William Macnaghfen of the Bengal Service waa also 
appointed, but did not accept the appointment. 
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of birth, descent, colour, or any of them, he disabled from 
holding any place, office, or employment under the Company.' 
The policy of freely admitting natives of India to a share 
in the administration of the country has never been more 
broadly or emphatically enunciated. 

And finally, the Governor- General in Council was required 
forthwith to take into consideration the means of mitigating 
the state of slavery, and of ameliorating the condition of 
slaves, and of extinguishing slavery throughout the Indian 
territories so soon as such extinction should be practicable 
and safe, and to prepare and submit to the Court of 
Directors drafts of laws on the subject 1 . In preparing 
these drafts due regard was to be had to the laws of 
marriage and the rights and authorities of fathers and heads 
of families. 

The sections of the Act which follow these broad declara- 
tions of policy are concerned mainly with regulations relating 
to the ecclesiastical establishments in India and increasing the 
number of bishoprics to three, and with regulations for the 
college of Haileybury. 

The Act of 1833, as sent out to India, was accompanied 
by an explanatory dispatch from the Court of Directors, which, 
according to a tradition in the India Office, was drafted by 
James Mill a . 

During the twenty years' interval between the Charter Act L 
of 1833 and that of 1853 there was very little Parliamentary bi 
legislation on India. 

An Act of 1835 (5 & 6 Will. IV, c. 52) suspended the pro- 
s of the Act of 1S33 as to the division of the Presidency 
of Bengal into two presidencies *, and authorized the appoint- 

1 See Aot V of 1843 and ss. 370. 371 of the Indian Penal Code. See alao 
Mr. Cameron 'a evidence before Ihe select committer of the House of Lords 
111 Io;j. 11 ml Minnies by Mir H. S. Maine. No. $2. 

* K«ye, Admini-itrijtioit oj lh-> F.'irt India Company, p. 137. 

' By a. 15 of Ihe Charter Act of 1853 (16 ft 17 Viot. c. 95) thin suspension 

a continued until the Court if Dirctnrp md Board of Control should 
otherwise direct. 
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mcnt of a lieu tenant -governor for the North -Western Pro- 
vinces *. The project of establishing an executive council for 
the Bengal and North- Western Provinces was abandoned. 

An Act of 1840 (3 ft. 4 Vict. c. 37) consolidated and amended 
the Indian Mutiny Acta, and empowered the Governor- 
General in Council to make regulations for the Indian Navy. 

An Act of 1848 (11 & 12 Vict. c. 21) enacted for India a law 
of insolvency, which ia still in force in the presidency towns. 

In 1853, during the govern or- general ship of Lord Dalhousie, 
it became necessary to take steps for renewing the term of 
twenty years which had been created by the Act of 1833, and 
accordingly the last of the Charter Acts (16 & 17 Vict. c. 95) 
was passed in that year. 

It differed from the previous Charter Acts by not fixing 
any definite term for the continuance of the powers, but 
simply providing that the Indian territories should remain 
under the government of the Company, in trust for the 
Crown, until Parliament should otherwise direct. 

The Act reduced the number of the directors of the Company 
from twenty-four to eighteen, and provided that six of these 
should be appointed by the Crown. 

It continued indefinitely, until the Court of Directors and 
Board of Control ahould otherwise direct, the suspension of 
the division of the Bengal Presidency contemplated by the 
Act of 1835, but authorized the appointment of a separate 
governor for that presidency, distinct from the governor- 
general 2 . However, the Act went on to provide that, unless 
and until this separate governor was appointed, the Court 
of Directors and Board of Control might authorize the appoint- 
ment of a lieutenant-governor of Bengal. The power of 
appointing a separate governor was never brought into 

' The first appointment was made ia 1836. 

1 Under the Act of 18.13 t '" ! Governor-General of India wns al«0 Governor 
of Bengal, but during his frequent absences from Calcutta used to delegate 
his functions in the latter capacity to the senior member o{ his council. 
See the evidence of Sir Herbert Maddock and Mr. F. Milieu before the 
select committee of the House of Lords in 1851, 
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operation, but the power of appointing a lieutenant-governor 
was exercised in 1854, and has been continued ever since. 

By the following section, power was given to the directors 
either to constitute one new presidency, with the same system 
of a governor and council as in the Presidencies of Madras 
and Bombay, or, as an alternative, to authorize the appoint- 
ment of a lieutenant-governor. In this case also the former 
power was never exercised, but a new lieutenant- go vernnrNhip 
was created for the Punjab in 1859. 

Further alterations were made by the Act of 1853 in the 
machinery for Indian legislation. The ' fourth ' or legislative 
member of the governor -general's council was placed on the 
same footing with the older or ' ordinary ' members of the 
council by being given a right to sit and vote at executive 
meetings. At the Bame time the council was enlarged for 
legislative purposes by the addition of legislative members, 
of whom two were the Chief Justice of Bengal and one other 
supreme court judge, and the others were Company's servants 
of ten years' standing appointed by the several local Govern- 
ments. The result was that the council as constituted for 
legislative purposes under the Act of 1853 consisted of twelve ' 
members, namely — 

The governor -general. 

The commander-in-chief. 

The four ordinary members of the governor- gen end's 
council. 

The Chief Justice of Bengal. 

A puisne judge. 

Four representative members (paid) - from Bengal. Madras, 
Bombay, and the North-Western Provinces. 

The sittings of the legislative council were made public 
and their proceedingH were officially published. 

' Power was given by the Act of 1S53 to (he governor-general to appoint, 

with the sanction of the Home Government, two other members from the 

ril service, but thU power was never exercised. 

' They received salaries of £5,000 a year each. 
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The Indian Law Commission appointed under the Act of 
1833 had ceased to exist before 1853. It seems to have 
lost much of its vitality after Macaulay's departure from 
India, It lingered on for many years, published periodically 
ponderous volumes of reports, on which, in many instances, 
Indian Acts have been baaed, but did not succeed in effecting 
any codification of the laws or customs of the country, and 
was finally allowed to expire 1 . Efforts were, however, made 
by the Act of 1853 to utilize its labours, and for this purpose 
power was given to appoint a body of English commissioners. 
with instructions to examine and consider the recommenda- 
tions of the Indian Commission 3 . 

And, finally, the right of patronage to Indian appointments 
was by the Act of 1853 taken away from the Court of Directors 
and directed to be exercised in accordance with regulations 
framed by the Board of Control. These regulations threw 
the covenanted civil service open to general competition \ 

In 1855 an Act was passed (18 & 19 Vict. c. 53) which 
prohibited the admission of further students to Haileybury 
College after January 25, 1856, and directed the college 
to be closed on January 31, 1858. 
1- In 1854 was passed an Act 4 which has had important 
administrative results in India. Under the old system the 



1 Am t*> the proceedings .if flip commission, see the evidence given in 
1^5; before the aclcet committee of the House of Lords on the Eaat India 
Company's charter by Mr, F. Millett and Mr. Hay Cameron. Mr. Millett. 
was (he. first secretary, and was afterwards member of the commission. 
Mr. Cameron was one of the first members of the commission, nnd was 
afterwards legislative me mb er of the governor-genet al's council. 

1 The 1 lUiuiiJMiimHH appointed under this power were Sir John (after- 
wards Lord) Romilly, Sir John Jervis (Cbiof Justice of Common Pleas), 
Sir Edward Ryan, C. H. Cameron, J. N. Macleod, J. A. F. Hawkins, Thomas 
Flower Ellis, anil Robert Lowe (Lord Sherbrooke). They were instructed 
by the Board of Control to consider specially the preparation of a simple 
and uniform code of procedure for Indian courts, and the amalgamation 
of the supreme and sadr court™. (Letter of November 30, 1853, from the 
Board of Control to the Indian Law Commission.) 

3 They were prepared In 1854 hy a committee under the presidency of 
Lord Macanlay. 

• 17 & 18 Vict, c. 77. 
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only mode of providing fur the government of newly acquired 
territory wan by annexing it to one of the three presidencies. 
Under this system of annexations the Presidency of Bengal 
had grown to unwieldy dimensions. Some provision had 
been made for tho relief of its government by the constitution 
of a separate lieu tenant -governorship for the North-Western 
Provinces in 1836. The Act of 1853 had provided for the 
constitution of a second lieu tenant- governorship, and, if 
necessary, of a fourth presidency. These powers were, how- 
ever, not found sufficient, and it was necessary to provide 
for the administration of territories which it might not 
be advisable to include in any presidency of lieutenant- 
governorship '. 

This provision was made by the Act of 1854. which em- 
powered the Governor-General of India in Council, with the 
sanction of the Court of Directors and the Board of Control, 
to take by proclamation under his immediate authority and 
management any part of the territories for the time being 
in the possession or under the government of the East India 
Company, and thereupon to give all necessary orders and 
directions respecting the administration of that part, or other- 
wise provide for its administration -. The mode in which this 
power has been practically exercised has been by the appoint- 
ment of chief commissioners, to whom the Governor-General 
in Council delegates such powers as need not be reserved to 
the Central Government. In this way chief cominissioner- 
ships were established for Assam ', the Central Provinces, 
Burma ■', and other parts of India. But the title of chief 
commissioner was not directly recognized by Act of Parlia- 
ment 4 , and the territories under the administration of chief 
oniniissioners are technically ' under the immediate authority 

1 Sec preamble to Act of 1854. 
! See Digest, b. 56. 

' Assam bus now heen ■wlgamrififl with Kaslern pBffgul undo a Lieu- 
tenant-Governor, and Burma luus been constituted 11 licutenant-governor- 

' It liws emit been recognized by I lit' Act ot 1H70 (33 Vicl. c. }j, kb. 1,3. 
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alter the Kastcr recess no one could be found to defend it l . 
Mr. Disraeli grasped eagerly at a suggestion by Lord John 
Hussell that the Bill should be laid aside, to be succeeded by 
another based on resolutions of the House. In the meantime 
Lord K Hon borough had been compelled to resign in con- 
sequence of disapproval of his dispatch censuring Lord 
Cannings Oudh proclamation, and had been succeeded by 
Lord ►Stanley, on whom devolved the charge of introducing 
and piloting through the House the measure which eventually 
became law as the Act for the better government of India 2 . 

This Act declared that India was to be governed directly by 
and in the name of the Crown, acting through a Secretary of 
{State, to whom were to be tiansf erred the powers formerly 
exercised either by the Court of Directors or by the Board 
of Control. Power was given to appoint a fifth principal 
Secretary of State for this purpose. 

The Secretary of State was to be aided by a council of 
fifteen members, of whom eight were to be appointed by the 
Crown and seven elected by the directors of the East India 
Company. The major part both of the appointed and of the 
elected members were to be persons who had served or resided 
in India for ten years, and, with certain exceptions, who had 
not left India more than ten years before their appointment. 
Future appointments or elections were to be so made that 
nine at least of the members of the council should hold these 
qualifications. The power of filling vacancies was vested in 
the Crown as to Crown appointments, and in the council itself 
as to others. The members of the council were to hold office 
during good behaviour, but to be removable on an address by 
both Houses of Parliament, and were not to be capable of 
sitting or voting in Parliament a . 

1 It watt to this Bill that Lord Fahuerston applied the Spanish boy's 
remark about Don Quixote, and said that whenever a man was to be seen 
laughing in the streets he was sure to have been discussing the Government 
of India BilL 

2 21 & 22 Vict. c. 108. 

3 These provisions have been modiiied by subsequent legislation. See 
Digest, s. 4. 



1 IU\ I I 'i 

ini-nL •■! 

hiili.i A 



:.!^ : irnier 



94 ijOVKKMMLS . '.'i ■«•.-.. 

• lll'l Ili.llM^t'HIr.lt " "1 : !■!' '.■' . i ... I. .. . 

Tin" KiiiiL' Ai-i iinj"-. <. f.: "ji. » ... - -- India 

I in' -;illi. li«'Il «'i !ln- i "■ .... I...I- 
t'l I fi- ir* • J til J'* . ■ .!•-.: ..II. • 
< «'i\ i ! . ' ■: < ■i.-.VJ' ■ I li. '. .. . . .* 

I I ill. 'if. ! 'i ■ i : ■-' . -■..■■ ... ;. . . . 



W i:" i. : li' ■ --. -'.■ . 1. ... , 

ii.ii i : : i s ■..■ : 



■ "-1. I i n% ■■« i I % • • ». • 



■ a. v : ^at« 
:i :. ^ i iader 



i in A .■■ .'iv !ii,» -i -;/..-■ . • - •' . •■. - ■ r v»iauiibh_ment 



l -' 1 • ■''■" c : - - . ' . :: :-\i a ■^.Uecst? ft* 

1 '■'-■... . .Ilk.! . » . • « ■ * .' P. • *— ^t 

■■• • , :- 1 j" u ■-■'.■ ■-. « -oir".: :■ ::**: jpprvvaJ ._»f 

■ • ' ,% ■ ■' • .'i .:.■:•.■: :*-•-> >j '>r HiACr bv 

* * • ^ . • t i f • .» - _ # i ; . ■ • ■«, 

■ ■■■■• »• *■ «-• .t r ;. f v,r.«- ,*:.-i ..- .-:..... 

'■ ■* ■ I •- ■ ■..•■■..': • i ■ r "■.•■■■■.•..-■- ? i I:.'-.\» «.« : .■ '«r 

»•••' ■ T "■•:■■. ■■; •■.»■ ^* ■.*• • «.._. : ^t*»>; .. . .-.j.- ■•-: 

» x - • •• ■ 'i.i'j-t! A:*.. •;.■:•■... . "..v ■ .■i_.^^»:."i ^ «*:■». & 

m m 

»■ »»•■.! !-'••- . : ■: ■ • : .■: li. ■•.■'.;...*_> :*.: ">.v. :■■ 

■ ■■■■■ * J *'* ".is!: *A •-.'■• ••■ ■«■ ■.-..■ . • ■ .-. >c->. : :^." • i >?j>.- .:. 






_ i . 



il HISTORICAL INTRODUCTION 97 

The Board of Control was formally abolished. With respect 
to contracts and legal proceedings, the Secretary of State in 
Council was given a quasi-corporate character for the purpose 
of enabling him to assert the rights and discharge the liabilities 
devolving upon him as successor to the East India Company *. 

It has been seen that under the authority given by various The 
Acts the Company raised and maintained separate military Army, 
forces of their own. The troops belonging to these forces, 
whilst in India, were governed by a separate Mutiny Act, 
perpetual in duration, though re-enacted from time to time 
with amendments 2 . The Company also had a small naval 
force, once known as the Bombay Marine, but after 1829 as 
the Indian Navy. 

The Act of 1858 transferred to the service of the Crown all 
the naval and military forces of the Company, retaining, how- 
ever, their separate local character, with the same liability to 
local service and the same pay and privileges as if they were 
in the service of the Company. Many of the European troops 
refused to acknowledge the authority of Parliament to make 
this transfer. They demanded re-engagement and bounty as 
a condition of the transfer of their services 3 , and, failing to 
get these terms, were offered their discharge. 

In i860 the existence of European troops as a separate 
force was put an end to by an Act (23 & 24 Vict. c. 100) 
which, after reciting that it is not expedient that a separate 
European force should be continued for the local service of 
Her Majesty in India, formally repealed the enactments by 
which the Secretary of State in Council was authorized to 
give directions for raising such forces. 

In 1861 the officers and soldiers formerly belonging to the 

Company's European forces were invited to join, and many 

1 Digest, a. 35. 

7 The first of these Acts was an Act of 1753 {2j Geo. II, c. 9), and the 
last was an Act of 1857 (20 ft 21 Vict. c. 66), which was repealed in 1863 
(26 ft 27 Vict. c. 48). 

3 In 1859 they made a 'demonstration* which, from the small stature 
of the recruits enlisted during the Indian Mutiny, was sometimes called 
the ' Dumpy Mutiny. 1 Pritchard, AdmimMraiion of India, i. 36. 
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India in disregard of these restrictions, The Indian Civil 

Service Act, 1861 (24 & 25 Vict. c. 54), validated all these 
irregular appointments in the past, hut scheduled a number of 
appointments which, in the future, were to be reserved to 
iiii'iiiheis of the covenanted civil service 1 . 

At the same time it abolished the rule as to seniority and 
removed all statutory restrictions on appointments to offices 
not in the schedule. And, even with respect to the reserved 
offices, it left n pom* of appointing outsiders under exceptional 
circumstances. This power can only be exercised where it 
appears to the authority making the appointment that, under 
the circumstances of the case, it ought to be made without 
regard to statutory conditions. The person appointed must 
have resided for at least seven years in India. If the post is 
in the Revenue 01 Judicial Departments, the person appointed 
must pass the same examinations and tests as are required in 
the case of the covenanted civil service. The appointment 
is provisional only, and must be forthwith reported to the 
Secretary of State in Council with the special reasons for 
making it, and unless approved within twelve months by the 
Secretary of State it becomes void 2 . 

The Indian Councils Act, 1861 ^24 & 25 Vict. c. 67), modi- Indian 



council and remodelled the Indian legislatures. 

A fifth ordinary member was added to the governor- 
general's council. Of the five ordinary members, three were 
required to have served for ten years in India under the 
Company or the Crown, and one was to be a barrister or 
advocate of five years' standing. Power was retained to 
appoint the commander-in-chief an extraordinary member'. 

Power was given to the governor -general, in case of his 
absence from headquarters, to appoint a president of the 
council, with all the powers of the governor-general except 
those with respect to legislation. And, in such case, the 

1 Thin schedule U still in force Digtut, i 



' This provision «til! r 



Ibid. b. 95. 
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disallowed by the Queen, acting tlu-uugh the Secretary of 
State, 

The legislative power of the U over nor- Ueneral in Council 
wan declared to extend to making laws and regulation** for 
repealing, amending, or altering any laws or regulations 
for the time being in force in the ' Indian territorial now 
under the dominion of Her Majesty ',' and to making laws 
and regulations for all persons, whether British or native, 
foreigners or others, and for all courts of justice, and for 
all plaees and tilings within the said territories, and for all 
servants of the Government of India within the dominions 
of princes and States in alliance with Her Majesty ''. But 
there were express savings for certain Parliamentary enact- 
ments, for tin.- general authority of Parliament, and for any 
part of the unwritten laws or constitution of the United 
Kingdom whereon tire allegiance of the subject or the 
sovereignty of the Crown may depend. 

An exceptional power was given to the governor-general, 
in cases of emergency, to make, without his council, ordinances, 
which were not to remain in force for more than six months 3 . 

Doubts had for some time existed as to the proper mode 
of legislating for newly acquired territories of the Company. 
When Benares and the territories afterwards known as the 
North- Western Provmces were annexed, the course adopted 
was to extend to them, with some variations, the laws and 
regulations in force in the older provinces of Bengal, Behar, 
and Orissa. But when the Saugor and Xerbudda territories 
were acquired from the Marathas by Lord Hastings, and 
when Assam, Arakan, and ThiiiiihihJiii were conquered in 
1824, and Pegu in 1852, these regions were specially exempted 
from l he Bengal Regulations, instructions, however, being 
given to the officers ad ministering them to conduct their 
procedure in accordance with the spirit of the regulations, so 
1 Explained by 55 k 56 Vict. c. 14. »■ J- Digest, >. 63. 
1 Thc«p powera wore extended by 28 Jt ig Vict. e. 17, a. 1, and 31 & 33 
Vict. c. 98, e. I. Bee Digest, 9. 63. 
1 See Digest, a. 69. 
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'• Arts of the local legislature required the sub- 
i;i l tin* 1:0 vrn lor-geueral in addition to that 

"■ ■ ■■ ■•' "i st, iio, and were made subject to dis- 
■■■« 7 ■ ..■■ ''riiwn, as in the case of the governor- 
. * -inniiil. There were also the same restrictions on 
: - ■ |»i«m riMlni^s of the local legislatures 1 . 

The uovenior-geiieral was directed to establish, by procla- 
in;»tioiL a legislative council for Bengal -, and was empowered 
t«» establish similar councils for the North- Western Provinces 
and for the Punjab a . These councils were to consist of the 
lieutenant -governor and of a certain number of nominated 
councillors, and were to be subject to the same provisions 
as the local legislatures for Madras and Bombay. 

The Act also gave power to constitute new provinces for 
legislative purposes and appoint new lieutenant-governors, 
and to alter the boundaries of existing provinces 4 . 

The amalgamation of the supreme and sadr courts, that is Indian 
to say, of the courts representing the Crown and the Company Courts 
respectively at the presidency towns, had long been in con- ' l861, 
temptation, and was carried into effect by the Indian High 
Courts Act, 1861 5 . 

By this Act the Queen was empowered to establish, by 
letters patent 8 , high courts of judicature in Calcutta, Madras, 
and Bombay, and on their establishment the old chartered 
supreme courts and the old ' Sadr Adalat ' Courts were to 
be abolished, the jurisdiction and the powers of the abolished 
courts being transferred to the new high courts. 

Each of the high courts was to consist of a chief justice 
and not more than fifteen judges, of whom not less than one- 



1 s- 



.See note 4, p. 100. 

3 A legislative council for Bengal was established by a proclamation of 
January 18, 1862. 

3 A legislative council was established for the North- Western Provinces 
and Oudh (now United Provinces of Agra and Oudh) in 1886, and for the 
Punjab in 1897. 

4 88. 46, 47. Digest, 8. 74. • 24 & 25 Vict. c. 104. 

* The letters patent or charters now in force with respect to these three 
high courts bear date December 28, 1865. 
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i tenure during good bchavi 
It also transferred to the Crown 
in Council the right of tilling > 
members of the councils in India. 

The Indian Councils Act, 1869 ', still furtlier extended 
the legislative powers of the governor-general's council by 
enabling it to make laws for all native Indian subjects of Her 
Majesty in any part of the world, whether in India or not. 

A very important modification in the machinery for Indian 
legislature was made by the Government of India Act, 1870 y . 
It has been seen that for a long time the governor-general 
believed himself to have the power of legislating by executive 
order for the n on -regulation provinces. The Indian Councils 
Act of 1861, whilst validating rules made under this power in 
the past, took away the power for the future. The Act of 
1870 practically restored this power by enabling the governor- 
general to legislate in a summary manner for the less 
advanced parts of India 3 . The machinery provided is as 
follows. The Secretary- of State in Council, by resolution, 
declares the provisions of section I of the Act of 1870 ap- 
plicable to some particular part of a British Indian province. 
Thereupon the Governor in Council, lieutenant-governor, or 
chief cflmmiflflioner of the province, may at any lime propose 
to the Governor-General in Council drafts of regulations for 
the peace and good government uf that part, and these drafts, 
when approved and assented to by the Gover nor- General in 
Council, and duly gazetted, have the same force of law as 
if they had been formally passed at sittings of the Legislative 
Council. This machinery has been extensively applied to 
the less advanced districts of tha different Indian provinces, 
and numerous regulations have been, and are constantly 
being, made under it. 

1 31 ft 33 Vict. 0. 98. See Digest, 
' 33 ft 34 Vict, o, 3. Digest, b. 68 
* This restoration of a pu 
*droc«t*d by Sir H. S. Ma 
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J. 
of summary legislation was 

See Minutes by Sir H. 
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HISTORICAL INTRODUCTION 107 

In the Bamo year was passed the Royal Titles Act, 1S76 
(39 & 40 Vict, c. io), which authorized the Queen to assume 
the title of Empress of India. 

The Indian Salaries and Allowances Act, 1880 (43 & 44 
Vict. c. 3), enabled the Secretary of State to regulate by order 
certain salaries and allowances which had been previously fixed 
by statute '. 

The Indian Marine Service Act, 1884 (47 & 48 Vict. c. 38), 
enabled the Govern or -General 111 Council to legislate for main- 
taining discipline in a small murine establishment, called Her 
Majesty's Indian Marine Service, the members of wliich were 
neither under the Naval Discipline Act nor under the Merchant 
Shipping Acts -. 

The Council of India Reduction Act, 1889 (52 & 53 Vict, 
c. 65), authorized the Secretary of State to abstain from filling 
vacancies in the Council of India until the number should 
be reduced to ten. 

The Indian Councils Act, 1892 (55 & 56 Vict. c. 14), 
authorized an increase in the number of the members of the 
Indian legislative councils, and empowered the Governor- 
General in Council, with the approval of the Secretary of 
State in Council, to make rules regulating the conditions 
under wliich these members are to be nominated 3 . At 
the same time the Act relaxed the restrictions imposed 
by the Act of 1861 on the proceedings of the legisla- 
tive councils by enabling rules to bo made authorizing 
the discussion of the annual financial statement, and the 
asking of questions, under proscribed conditions and re- 
strictions. 

The Act also cleared up a doubt as to the meaning of an 
enactment hi the Indian Councils Act of l86l, modified some 
of the provisions of that Act about the office of ' additional 
members ' of legislative councils, and enabled local legislatures, 
with the previous sanction of the governor- general, to repeal 



1 Bm Digest, 1 



1 ibid. 60, 71, 73. 






lot* f.OVKkNMKM '" ^T'i * 

'|ii.- -— ■ i f i» - ,\i I ut ;vn -iiin iifii'il j v» hi:... ui'.' ! .iii,JL *heir 

t >>ll l» 1 • - 1 . t V ■ 1 • ;■•■!" i : . 

I I « li'jt ! • «i it (1 lii«' I •• ■ V. i 'i nl ■ .-iivr- :n i. «-*V: :' ^ ?7 * '*■"'• 

III, i-.ni! -il '. '1 in nt.jp i (jv »■ ; :•* .■i--....'i':i---- iLiel of the 
"I l.'k in;: ;utiiii i<mal tit :|itws t, .■ :.ii. . m* ..nur :.• 'v-ibie a sini- 
Inrii:.. <,i |iii.'-ru ii'm-h. . ■'; ; «*«! .•-n- ••:.:-. u aad been 

I»« .i |>|»> -i i ii «■«! i<> . i«v ■ i-i '.»•!- ii .?- -■ •:. » _, haw. vll, c. II). 
nun- i!«.iwth.^;r..ii »• «:it --•• i» ■: .ji'-'.ui? flight be made 

I }|£f : Sl-i VIM- III "!;•■ iIhih:- I l.«iU:il-ll 

l*-. --<in.i.i<iiiii>i- 'M lM»i.ri:n.t. »4 * ^»i"* ■ VII. «j. jo^. while con- 
■ 1 1 n 1 1 -^ \\ ■ ■ iv t • i i m ■• ■!-.'. : i i-i-fv* : " * v a I. ^ riiiriu h*i of t he Govemor- 
lifin". i u. ' niiiir, '.vii.'» t~ *..•> /.t:vt-r«r.y i*jr appointing him 

• : " •■ •■' i ■• ••• ■•»« *' *•• - .■■? ■■■.- .-.-■:: sift; sphere of action 

I*,-.,!.,,. » v*,.v*.;. . ■ v- ■: * . :, ruv.ii....» and Oudh was con- 

1 l : ■'- * j ■- ,: ^ r ■■ ■*::.-_*; /ut with undue prc- 

\, : i i \ ■" \ if- • Jti 1 ^'- -ai.:.--:. *»i-»B-«;fuef for India, with 

. ■• ^ :t«.oiuxuended by Lord 
••' % ' ':■. . : ■:«.■!* ui 1S33. (Further 
. n. -.-I • -• . .!. : L'. v J ;.ii if.y - '. ' ^*-:ci, : -> 3 3.- > 

■ • v.-v lJitft>t, s». 39. 



1 .jlJ'u :-.i thi» ihai't^r art. 

; .1 , ■■• . '.' ■ /•■ . . w(.u-.^ k»i M*U- Pajciv. 

' ■ ■ ' • ; . "'/.•■■ -.. . mj «i '.'^.n. ."xi-.i n-j^riia. 

i l.-.. r '.'■/. I ■■ ■ :. . ""*•■;■ • . • -- . A* v.V*vir j:S 7"»;*w. 



I 1 



■ 1 



1 .. 



' •a*K>*i i-c-fi ." ■f-^.-'a. 



CHAPTER II 

SUMMARY OF EXISTING LAW 

The administration of British India rests upon English 
Acts of Parliament, largely supplemented by Indian Acts and 
regulations 1 . 

At the head of the administration in England is the Home 

fa. 

Secretary of State, who exercises, on behalf of the Crown, ment. 
the powers formerly exercised by the Board of Control and ^gjjjjf 
Court of Directors, and who, as a member of the Cabinet, 
is responsible to, and represents the supreme authority of, 
Parliament 2 . 

He is assisted by a council, the Council of India, originally Council 

» T *J" 

fifteen in number, but now, under an Act of 1889, being 
gradually reduced to ten. The members of the council are 
appointed by the Secretary of State, and hold office for a 
term of ten years, with a power of reappointment under 
special circumstances for a further term of five years. There 
is also a special powepr to appoint any person * having pro- 
fessional or other peculiar qualifications ' to be a member of 
the council during good behaviour. At least nine members 
of the council must be persons who have served or resided 
in British India for not lees than ten years, and who have 
left British India not more than ten years before their 
appointment. A member of the council cannot sit in 
Parliament 3 . 

The duties of the Council of India are to conduct, under 
the direction of the Secretary of State, the business transacted 
in the United Kingdom in relation to the government of 

1 The best authorities for the existing system of sxl ministration are 
Sir John Strachey's India (3rd ed., 1903), Sir W. Hunter's Indian Empire, 
Chesney's Indian Polity (3rd ed., 1894), and the latest of the Decennial 
Reports on the Moral and Material Progress of India (1904). 

3 Digest, s. 2. s Ibid. 2, 3. 
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ill SUMMARY OF EXISTING LAW III 

tor and in the name of the King, and to be applied and 
disposed of exclusively for the purposes of the Government of 
India l . The expenditure of these revenues, both in India and 
elsewhere, is declared to be subject to the control of the 
Secretary of State in Council, and no grant or appropriation 
of any part of the revenues is to be made without the con- 
currence of a majority of the votes at a meeting of the Council 
of India 2 . Except for preventing or repelling actual invasion 
of His Majesty's Indian possessions, or under other sudden 
and urgent necessity, the revenues of India are not, without 
the consent of both Houses of Parliament, to be applicable 
to defraying the expenses of any military operation carried 
on beyond the external frontiers of those possessions by His 
Majesty's forces charged upon those revenues 3 . 

The accounts of the Indian revenues and expenditure are Audit, 
laid annually before Parliament, and the accounts of the 
Secretary of State in Council are audited by an auditor, who 
is appointed by the King by warrant countersigned by the 
Chancellor of the Exchequer 4 . 

For the purpose of legal proceedings and contracts, but Contracts 
not for the purpose of holding property, the Secretary of proceed 
State in Council is a juristic person or body corporate by '"S 8 
that name, having the same capacities and liabilities as the 
East India Company 5 . He has also statutory powers of 
contracting through certain officers in India °. 

At the head of the Government in India is the governor- Govern- 
general, who is also viceroy, or representative of the King. i n di a . 
He is appointed by the King by warrant under his sign Tno 
manual, and usually holds office for a term of five years 7 . general. 

He has a council, which at present consists of six members, The 
besides the commander-in-chief, who may be, and in practice !eneral*r 
always is, appointed an extraordinary member 8 . council. 

1 Digest, s. 22. 

3 Ibid. 23. See, however, the practical qualifications of this require- 
ment noted above. 
• Ibid. 24. * Ibid. 29, 30. B Ibid. 32, 35. 

« Ibid. 33. 7 Ibid. 36, 37. 8 Ibid. 38-40. 
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Government of India, who corresponds t« the permanent 
secretary in England, and each of them, except the Foreign 
Department, in assigned to the special care of one of the 
members of council. The Foreign Department in under the 
immediate superintendence of the viceroy, who may be thus 
called his own Foreign Minister, although members of the 
council share responsibility for such matters relating to the 
department as come within their cognizance. 

Besides these nine departments of the Secretariat, there 
arc special departments, outside the Secretariat departments 
but attached to some one of them. These special departments 
either transact branches of work winch the Government of 
India keeps in its own hands, or exercise supervision over 
branches of work which are conducted by the Local Govern- 
ments. Thus the Directors-General of the Post Office and 
of the Telegraph department, the Surveyor-General, and the 
newly constituted Railway Board, are at the head of depart- 
ments which are centrally administered. On the other hand 
the Inspectors-General of Forests and of Agriculture, and the 
Directors-General of Education and of the Indian Medical Ser- 
vice, represent departments which are administered by the 
Local Governments but supervised by the Government of India. 

In the transaction of business, minor questions arc settled 
depart men tally, Questions involving a difference of opinion 
between two departments, or raising any grave issue, are 
brought up to be settled in council. 

The council usually meets once a week, but special meetings 
may be summoned at any time. The meetings are private, 
and the procedure is of the same informal kind as at a meeting 
of the English Cabinet, the chief difference being that one of 
the secretaries to the Government usually attends during the 
dwOBBBton of any question affecting his department, and takes 
a note of the order passed '. 

a description of the mode ut tfiniteHtlg Uisiiicss in MMBefl before 
c of the Government was 'departmentalized,' see Jjtrd Minlo in 
tdia, p. 16, and an to tin clTurt of dcpiii I im/nUili/iny, Bee Slrachcy, p. txj. 
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n| SUMMARY OF EXISTING LAW 115 

1 < »iu in hum a tin*: directly with the Secretary of State, and 
h.i\r t lie same power as the governor-general of overruling 
tin; 1 1 councils in cases of emergency. For reasons which 
are mainly historical, the control of the Government of India 
o\ cr the Governments of Madras and Bombay is less completo 
than over other local Governments. 

The lieutenant-governors have no executive councils, and 
are appointed by the governor-general, with the approval 
of the King l . They are in practice appointed from the 
Indian Civil Service -, and hold office for five years. 

The chief commissioners are appointed by the Governor- 
General in Council. In some cases this office is combined with 
a 1 lot her post . Thus the Resident at Mysore is, ex-oflicio, Chief 
Commissioner of Coorg, and the Governor-General's Agent for 
Itajputana is, ex-officio } Chief Commissioner of Ajmere-Merwara. 
So also the Chief Commissioners of British Baluchistan and 
of the North- West Frontier Province are Governor-General's 
Agents for dealing with the neighbouring tribes outside 
British India. 

Under an arrangement made in 1902 the ' Assigned Dis- 
tricts ' of Berar are leased in perpetuity to the British Govern- 
ment, and are administered by the Chief Commissioner of the 
Central Provinces. 

For legislative purposes the governor-general's council Indian 

legisla- 
is expanded into a legislative council by the addition of not tion. 

less than ten nor more than sixteen additional members, 

of whom at least one-half must be persons not in the civil 

or military service of the Crown in India. These additional 

members are nominated by the governor-general under 

rules approved by the Secretary of State 3 . Under the rules 

framed in pursuance of the Act of 1892 4 there are sixteen 

additional members, of whom six are officials appointed by 

the Governor-General in Council, and ten are non-official. 

1 Digest, a. 55. 

' There may have been exceptions, e. g. Sir H. Durand. 
a Digest, s. 60. • 55 & 56 Viot. c. 14. 
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ll] SUMMARY OF EXISTING LAW 117 

But tliis power ia subject to various restrictions. For 
instance, it does not extend to the alteration of any Act 
of Parliament passed since i860, or of certain specified 
portions of earlier Acts 1 , and does not enable the legislature 
to make any law affecting the authority of Parliament or 
any part of the unwritten laws or constitution of the United 
Kingdom whereon may depend the allegiance of any person 
to the Crown or the sovereignty or dominion of the Crown 
in any part of British India ". 

Measures affecting the public debt or revenues of India, 
the religion or religious rites or usages of any class of His 
Majesty's subjects in India, the discipline or maintenance 
of the military or naval forces, or the relations of the Govern- 
ment with foreign States, cannot be introduced by any 
member without the previous sanction of the governor- 
general 3 . Every Act requires the govern or -general's assent, 
unless it is reserved by him for the signification of His 
Majesty's pleasure, in which case the power of assenting rests 
with the Crown. The assent of the Crown is in other cases 
not necessary to the validity of an Act, but any Act may 
be disallowed by the Crown *. 

The procedure at meetings of the Legislative Council is 
regulated by rules made by the council and assented to by 
the governor-general \ 

Under the Act of 1861, the powers of the Legislative 
Council were strictly confined to the consideration of measures 
introduced into the council for the purpose of enactment or 
the alteration of rules for the conduct of business 8 . But 
under the Act of 180,2 rules may be made authorizing at meet- 
ings of the Council discussion of the annual financial statement 
and the asking of questions, but under such conditions and 
restrictions, as to subject or otherwise, as may be prescribed. 

Namely, 364 Will. IV, c. 85, except sn. 81-86 ; 16 A 17 Vict, c 95 1 
17 k 18 Viot. c. 77 ; s: & 22 Vict. c. 106 ; 22 & 23 Vict. e. 4r. See 24 & 25 
Vict. c. 67. b. 22. a* amended by 32 4: 33 Vict. 0. 98, a. 2. 

" Digest, s. 63. ■ Ibid. 64 .' Ibid. 65, 66. 

1 Ibid. 67. ' See above, p. 100. 
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_. ■■■!«■!■ .Miid his council, reinforced, for the purpose of 
. .'Matii-n. l»v additional members. These additional members 
1:: ■■• ■■•■ --IM It-^s than eight and not more than twenty in 
■ in : !»t. «- 1 1 -. 1 1 n^jm include the advocate-general of the pro- 
\in.-f. and at least one-half of them must be persons not 
:?i the civil «»r military service of the Crown. They are 
nominated by the governor in accordance with rules framed 
by the ( Jovernor-CJeneral in Council and approved by the 
Secretary of State. Under the existing rules, their number, 
both at Madras and at Bombay, is fixed at twenty, of whom 
not more than nine may be officials. The system of nomina- 
tion adopted is intended to give a representative character 
to the members. For instance, at Bombay eight non-official 
members are nominated on the recommendation of various 
bodies and associations, including one recommended by the 
Corporation of the City, one by the University, and six by groups 
of municipal corporations, groups of district local boards, 
classes of large landholders, and associations of merchants, 
manufacturers, or tradesmen. The remaining non-official 
members are nominated by the governor * in such manner as 
shall in his opinion secure a fair representation of the different 
classes of the community.' 

In the provinces which have legislative, but not executive, 
councils, the legislature consists of the lieutenant-governor 
and of persons nominated by him under similar rules and 
on the same general principles as those which apply to the 
local legislatures of Madras and Bombay. The number of 
the nominated members of the legislative council is twenty 
in Bengal, fifteen in the United Provinces, nine in the Punjab 
and Burma respectively, and fifteen in Eastern Bengal and 
Assam. One- third of them must be persons not in the civil 
or military service of the Crown 1 . Of the fifteen councillors 
for Eastern Bengal and Assam not more than seven may be 
officials 3 . 

The powers of the local legislatures are more limited than 

1 Digest, s. 73. a See notification of Oct. 16, 1905. 
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u] SUMMARY OF EXISTING LAW 121 

the subjects of discussion at that council also apply to meetings 
of the local legislatures 1 . 

No precise line of demarcation is diawn between the 
subjects which are reserved to the control of the local legis- 
latures respectively 2 . In practice, however, the governor- 
general's couneil confines itself to legislation which is either 
for provinces having no local legislatures of their own, or 
on matters which are beyond the competency of the local 
legislatures, or on branches of the law which require to be 
dealt with on uniform principles throughout British India. 
Under this last head fall the so-called Indian codes, including 
the Penal Code, the Codes of Civil and Criminal Procedure, 
the Succession Act, the Evidence Act, the Contract Act, the 
Specific Relief Act, the Negotiable Instruments Act, the 
Transfer of Property Act, the Trusts Act. and the Easements 
Act. 



' DLgPBt, H. 77. 

5 Ah to the relations between the governor-general' 
legislatures, see Minutes by Sir H. S. Maine, No. fig. 

' See the Statutes relating to India, published by I he Indian Legislative 
Department in 1899. 

' The Bengal Regulations passed before 1793 were in that year collected 
anil passed by Lord Cornwallis in the shape nf 1, revised code. 67; Regulations 
were passed between 1793 and 1W34. both inclusive, but of these only eighty- 
nine are now wholly or partly in force. Such of them as are still in force 
lire tii Ije tumid in tin- vol nines nf the IS.tic.iI ' 'urie 1 111 1. 1 i.-]:,-, I by the Indian 
Legislative Depart nu>nt. 

Of the 251 Madras Regulations. liPNltJ <llglit lire slill wholly or partly 
in force, and are to be found in the Madras Code. 

The Bombay Regulations were revised and consolidated by Monti t.ttuart 
Elphinatone in 1827. Twenty Bombay Regulations are still wholly or 
partly in force, and are to be found in the Bombay Code. 



The law administered by the courts of British India consists, Indian 
so far as it is enacted law, of — 

(i) Such Acts of Parliament as extend, expressly or by 

implication, to British India 3 . 
(2) The regulations made by the Governments of Madras, 

Bengal, and Bombay before the coming into operation 

of the Government of India Act, 1833 (3 & 4 Will. IV, 

c 85) *. 
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(io) Rules, laws, and regulations made by the governor- 
general or the Governor-General in Council for non- 
regulation provinces before 1861, and confirmed by 
a. 25 of the Indian Councils Act, 1861 '. 
These enactments are supplemented by such portions of the 
Hindu, Mahomedan, and other native laws and customs as 
are still in force, and by such rules or principles of European, 
mainly English, law as have been applied to the country, 
either under the direction to act in accordance with justice, 
equity, and good conscience, or in other ways, and as have not 
been superseded by Indian codification. 

Native law has been wholly superseded, as to criminal law 
and procedure and as to civil procedure, by the Indian Penal 
Code, the Indian Codes of Criminal and Civil Procedure, the 
Evidence Act, and other enactments, and has been largely 
superseded as to other matters by Anglo-Indian legislation, 
hut still regulates, as personal law, most matters relating to 
family law and to the law of succession and inheritance among 
Hindus, Mahomedans, and other natives of the country 2 . 

The East India Company Act, 1793 (33 Geo. Ill, c. 52), Thecivil 
reserved to members of the covenanted civil service B the India. 
principal civil offices in India under the rank of member of 
council. Appointments to this service were made in England 
by the Court of Directors. 

The Government of India Act, 1853 (16 & 17 Vict. e. 95), 
threw these appointments open to competition among natural- 
born subjects of Her Majesty, and this system was maintained 
by the Act of 1858, which transferred the government of 
India to the Crown 4 . The first regulations for the competi- 

' See above, p. IOI. Prohahly most, if not all, nf this body of laws lias 
expired or been superseded. 

* See below, Chapter iv. 

' So called from (lit- covenants inlo which (he superior servants of the 
Kant India Company were required to enter, and by which they were bound 
not to trade, not to receive presents, lo subscribe 'or pensions, and so 
forth. Members of the civil service of India are still required to enter into 
similar covenant* before receiving their appoint merits. 

' See Digest, s. 92. j 
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scheme, t lie.* numbei tif appointments nuidi.' in lOnglaiid was in 
1880 reduced by one-sixth. The persona appointed under the 
rules were often described as ' statutory civilians,' and about 
sixty natives of India had been so appointed when the system 
was ah&nged in 1889. The rules did not work satisfactorily, 
and in 1886 a commission, under the presidency of Sir Charles 
Aitchison, was appointed by the Government of India with 
instructions ' to devise a scheme which might reasonably be 
hoped to possess the necessary elements of finality, and to 
do full justice to the claims of natives of India to higher 
employment in the public service.' 

Under the scheme established in pursuance of the recom- 
mendations of Sir diaries Aitchison's commission a provincial 
civil service has been formed by the amalgamation of the 
higher appointments in what was previously known as the 
uneovenanted civil service with a certain number of appoint- 
ments previously held by the covenanted civil service. The 
lower grade appointments of what had been the uneovenanted 
civil service are now styled the ' subordinate service.' There 
are thus three classes of the general civil service, (1) the Civil 
Service of India, (2) the Provincial Service, and (3) the Sub- 
ordinate Service. The Civil Service of India is recruited by 
open competition in England. The other two services are 
recruited provincially and consist almost entirely of natives 
of the province. The provincial service is fed mainly by 
direct recruitment, but, in exceptional cases, by promotion 
from the subordinate service. In the executive branch the 
lowest grade in the provincial service is the deputy collector, 
the highest in the subordinate service is the tahsildar. Judi- 
cial officers of all grades belong to the provincial service 1 . 

Besides this general service, there are special services such 
as the education department, the public works department, 
the forest department, and the police department. Appoint- 
ments to the highest posts in these departments are as a rule 

1 Aa lo tilt' |irii|»irtii>ii i,f I'.ii^Usliiiii/n in tile Iinlimi Civil Suivitv, set 
Strachey, India, p. Ba. 
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(c) a person having held judicial office not inferior to that 

of a subordinate judge, or judge of a small cause 
court, for not less than five years ; or 

(d) a person having been a pleader of a high court for not 

less than ten years 1 . 

But not less than one- third of the judges, including the 
chief justice, must be barristers or advocates, and not less 
tiian one-third must be members of the civil service of 
India '. 

Every judge of a chartered high court holds office during 
His Majesty's pleasure 2 , and his salary, furlough, and pension 
are regulated by ordar of the Secretary of State in Council :; . 
Temporary vacancies may be filled by the Governor-General 
in Council in the case of the high court at Calcutta, and by 
the local government in other cases 4 . 

The jurisdiction of the chartered high courts is regulated 
by their charters 5 , and includes the comprehensive jurisdiction 
formerly exercised by the supreme and sadr courts 6 . They 
are also expressly invested by statute (24 & 25 Vict. c. 104, 
s. 15) with administrative superintendence over the courts 
subject to their appellate jurisdiction, and are empowered to — 

(a) call for returns ; 

(6) direct the transfer of any suit or appeal from any such 
court to any other court of equal or superior juris- 
diction ; 

(c) make general rules for regulating the practice and pro- 

ceedings of those courts ; 

(d) prescribe forms for proceedings in those courts, and for 

the mode of keeping book entries or accounts by the 
officers of the courts ; and 

(e) settle tables of fees to be allowed to the sheriffs, attor- 

neys, clerks, and officers of the courts 7 . 

1 Digest, s. 96. * Ibid. 97. * Ibid. 99. * Ibid. 100. 

5 Printed in Statutory Rules and Orders Revised, vol. vi. 
* Digest, b. 101. ' Ibid. 102. 
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ments which are still in force ' certain offences by persons ci 
holding office under the Crown in India are expressly made ) 

I punishable as misdemeanours by the High Court in England. '" 
These offences are : — 
(1) Oppression of any of His Majesty's subjects ; 
(2) Wilful breach or neglect of the orders of the Secretary 
of State ; 
(3} Wilful breach of the trust and duty of office ; 
(4) Trading ; and 
(5) Receipt of presents. 
Under an Act of 1797 (37 Geo. Ill, c. 142, s. 28), any 
British subject - who, without the previous consent in writing 
of the Secretary of State in Council, or of the Governor- 
General in Council, or of a local Government, is concerned in 
any loan to a native princo, is guilty of a misdemeanour. 

Any of these offences may be tried and punished in England, 
but the prosecution must be commenced within five years 
after the commission of the offence or the arrival in the United 
Kingdom of the person charged, whichever is later*. 

Supreme authority over the army in India is vested by law t 
in the Govern or- General in Council 4 . Under the arrangements 
made in 1905 the commander-in-chief of His Majesty's Forces 
inlndia has charge of the Army Department, which, to a certain 
extent corresponds to the War Office in England. Subject to 
the administrative control of the Governor- General in Council, 
the same commander-in-chief is also the chief executive officer 
of the army. Under the system in force before the changes 
introduced by the Act of 1893 he held special command of 
the troops in the Bengal Presidency, and exercised a general 
control over the armies of Madras and Bombay. Each of 
these armies had a local commander-in-chief, who might 

' Dip**.* "7- 

' This probably means any European British rabjeok See Digest, b. i i6- 

ib the period fixed by 2 1 fleo. Ill, e. 70, a. 7, But the period under 

i yenrti from the c< 



' Tlii* is 
33 Geo. IH, e. 52, n. 141, is six yen.™ from the commission af the otTfncc 
a shorter period is fined by the general Act, ;6 & 57 Viet, c 
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1 See ibid. 36, 
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from the Kast India Company's army, and wore subsequent ly 
drawn from British regiments. In 1S91 the tliree staff corps 
were amalgamated into a single body, known as the Indian 
Staff Corps. In 1902 the use of the term ' Staff Corps ' was 
abandoned, and these officers are now said to belong to the 
Indian Army. The number of their establishment is nearly 
3,200. They are recruited partly from young officers of 
British regiments and batteries in India, and partly by the 
appointment of candidates from the Royal Military College, 
Sandhurst, to an unattached list, from which they are trans- 
ferred to the Indian Army after a year's duty with a British 
regiment in India. After passing examinations in the native 
language and in professional subjects, an officer of the Indian 
Army is eligible for staff employment or command in any 
part of India. The officers of the Indian Army are employed 
not only in the Native Army and in military appointments 
on the staff, but also in a large number of civil posts. They 
hold the majority of appointments in the Political Depart- 
ment, and many administrative and judicial offices in non- 
regulation provinces. 

The Charter Act3 of 1813 and 1833 provided for the appoint- EsoleBi- 
ment of bishops at Calcutta, Madras, and Bombay, and establisli- 
conferred on them ecclesiastical jurisdiction and power to raoat - 
admit to holy orders. These provisions are still in force 1 , 
but the bishops who have been since appointed for other 
Indian dioceses, such as the diocese of Lahore, do not derive 
their authority from any Act of Parliament. The salaries, 
allowances, and leaves of absence of the Indian bishops and 
archdeacons are regulated by the King or by the Secretary 
of State in Council -'. 

The provisions summarized above include all the matters SuIihL- 
relating to the administration of India which are regulated '^'jj,'" 
by Act of Parliament, with the exception of some minor 
points relating to salaries, leave of absence, temporary 
appointments, and the like. 

' Digest, as. 1 10-112. ' Ibid. 113, 114. 
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The salaries and allowances of the governor-general and 
the governors of Madras and Bombay, and of their respective 
councils, of the commander-in-chief, and of lieutenant- 
governors, are fixed by order of the Secretary of State in 
Council, subject to limits imposed by Act of Parliament 1 . 

Return to Europe vacates the offices of the governor- 
general, of the governors of Madras and Bombay, and the 
members of their respective councils, and of the commander- 
in-chief -, except that members of council can obtain six 
months' leave of absence on medical certificate 3 . 

There is power to make conditional appointments to the 
offices of governor-general, governor, and member of council *. 

If a vacancy occurs in the office of governor- general when 
there is no successor or conditional successor on the spot, the 
Governor of Madras or Bombay, whichever is senior in office, 
fills the vacancy temporarily . A temporary vacancy in 
the office of Governor of Madras or Bombay is filled by the 
senior member of council ". Provision is also made for filling 
temporary vacancies in the offices of ordinary or additional 
members of council. 

Absence on sick leave or furlough of persons in the service 
of the Crown in India is regulated by rules made by the 
Secretary of State in Council 7 . The distribution of patronage 
between the different authorities may also be regulated in 
like manner 8 . 

The administrative arrangements which have been sum- 
marized above depend mainly, though not exclusively, on 
Acts of Parliament. To describe the branches of adminis- 
tration wliich depend not on Acts of Parliament, but on 
Indian laws or administrative regulations, would be beyond 
the scope of this work. For a description of them reference 
should be made to such authorities as Sir John Strachey's 



' Digest, s. 80. 



section ia far from clear. 



The precise effect of the enactments reproduced by this 
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excellent book on India, or the latest of the decennial reports 
on the moral and material progress of India,, Oidy a, few 
of them can be touched on lightly here. 

In the tirfit place something must be said about the Indian 

financial system. The principal heads of Indian revenue, 

shown in the figures annually laid before Parliament, 

fare land revenue, opium, salt, stamps, excise, provincial 
rates, customs, assessed taxes, forest, registration, and 
tributes from Native States. The principal heads of expen- 
diture are debt services, military services, collection of 
revenue, commercial services, famine relief and insurance, 
and civil service. But during recent years the services 
grouped as commercial, namely, post office, telegraph, railways 
and irrigation, have shown a surplus, and have been a source 
of revenue and not of expenditure. The most important 
head of revenue is the land revenue, a charge on the laud 
which is permanently fixed in the greater part of Bengal 
and in parts of Madras, and periodically settled elsewhere. 

The central government keeps in its own liands the col- 
lection of certain revenues such as those of the Salt Depart- 
ment in Northern India, the Telegraph Department, and the 
revenues of Coorg, Ajmere, and the North-West Frontier 
Province, besides certain receipts conuected with the Army 
and other services. It also deals directly with the expenditure 

i the Army and the Indian Marine, on certain military 
works, on railways and telegraphs, on the administration of the 
three small provinces whoso revenue it receives, and on the 
mint, and with the greater part of the post office expenditure 
and of the political charges. 

The other branches of revenue are collected and the other 
branches of expenditure are administered by the provincial 
or local governments. But the whole of the income and 
expenditure, whether collected or borne by the central or 
by the local government, is brought into one account as 
the income and expenditure of the Indian Empire. 

Since 1871 the relations between central and provincial 
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finance have been regulated by qninqnefmial contract* 
between the iwutral and each provincial government;. Under 
these contracts the whole, or a proportion* of certain taxes 
and other reeeipts collected by each, provincial governm ent 
in assigned to It for meeting a prescribed portion of the 
administrative cliarges within the province. 

The provincial governments have thus a direct interest 
in the efficient collection of revenue and an inducement to 
lie economical in expenditure, since savings effected by 
them are placed to their credit. But they may not alter 
taxation, or the rules under which the revenue is adminis- 
tered, without the assent of the Supreme Government. 
Subject to general supervision, and to rules and co ndi t io ns 
concerning such matters as the maintenance of great lines 
of communication, the creation of new appointments, the 
alteration of scales of salaries, and the undertaking of new 
general services or duties, they have a free hand in adminis- 
tering their share of the revenue. The apportionment of 
revenue is settled afresh every five years, after a review of 
the provincial finance. Any balance which a provincial 
government can accumulate by careful administration is 
placed to ii>* credit, but on occasions of extraordinary stress. 
ah during the Afghan War. the central government lias 
sometimes called upon locil government* to surrender a share 
of their balances. 
.\<l mini*- Art ban been said above, the governors of Madras and 
<tt*ff«f Bombay are assisted by executive councils. A lieutenant- 
Jo**™- governor has no executive council, but has the help of a 
menu. Board of Revenue in Bengal, Eastern Bengal and Assam. 
*n(\ the United Provinces, and of a Financial Commissioner 
in the Punjab and Burma. Madras has also a Board of 
He venue. Each province has its secretariat, manned accord- 
ing to administrative requirements, and also special depart- 
ments, presided over by heads, such as the inspector-general 
of polir-f?. t-h* commissioner of excise, the director-general 
of education, the inspector-general of civil hospitals, the 



"] 



SUMMARY OF EXISTING LAW 



135 






sanitary commissioner, and the chief engineer of public 

works, for the control of matters which are under pioviocial, 

as distinguished from centtal management. There may be 

also special officers in charge of such matters as experimental 

farms, botanical gardens, horse breeding, and the like, which 

require special qualifications but do not need a large staff. 

The old distinction between regulation and non- regulation KeguU- 

provinces' lias becimir obsolete, hut traces of it remain in D '°" n 

the nomenclature of the staff, and in the qualifications for r<, 8 u |» tio 

province 
administrative posts, The corresponding distinction in 

modem practice is between the regions which arc under 

ordinary law, and the more backward regions, known as 

scheduled districts, which are under regulations made in 

exercise of the summary powers conferred by the Uovern- 

ment of India Act, 1870 [33 Vict. o. j) -. 

In each province the most important administrative unit The 
is the district. There are 240 districts in British India. 
They vary considerably in area and population, from the 
Simla district in the Punjab with 101 square miles to the 
Upper Khyndwin in Burma with approximately 19,000 
•gOVe miles, and from the hill district of North Arakan 
with a population of 20,080 to Maimansingh with a popula- 
tion of 3,915,000. In the United Provinces the district 

ts an average area of 1,500 or 2,000 square miles, with 

population of 750,000 to 1,500,000. But in several pro- 
vinces, and especially in Madras, the district is much larger- 

At the head of the district is the district magistrate, who Tto 
in the old regulation provinces is styled the collector and ma gis- 
elsewhere the deputy commissioner. He is the local repre- J^ t ^ t l a 'j( 
sentative of the Government and his position corresponds 
a nearly to that of the French prefet than to that of any 
English functionary 3 . 

1 See above, pp. 101, ioi. 

* See above, p. 105, anil t£a«t India {Progress s"H Condition) Deeennial 
. ft (1904). pp. 56, 57- 

* See Straohey, 359. Eaut India (Progmts and Condition) Devenoial 
~ pari (1904), p- j7- 
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Oudli, the Central Provinces, Upper Burma, Berar and 
ind. The Punjab chief court lias at present six judged, 
the Lower Burma cliief court four. The new province of 
Eastern Bengal and Assam remains under the jurisdiction 
of the Calcutta high court. 

These no n- chartered high courts exercise with respect 
to the courts subordinate to them the like appellate juris- 
iction, and the like powers of revision and supervision, 
e exercised by the chartered courts, and their decisions 
ubject to the like appeal to the judicial committee of 
the Privy Council. 

The procedure of the several civil courts is regulated by Civil 
the general Code of Civil Procedure, but their nomenclature, jj tioii. 
classification, and jurisdiction depend on Acts passed for 
the different provinces. There is usually a district judge 
for a district or group of districts, whose court is the chief 
civil tribunal for the district or group, and who usually 
exercises criminal jurisdiction also as a sessions judge. There 
are subordinate judges with lesser jurisdiction, and below 
them there are the courts of the munsif, or of some petty 
judge with a similar title. The right of appeal from these 
courts iB regulated by the special Act, and by the provisions 
of s, 584 of the Code of Civil Procedure as to second appeals. 
In the presidency towns, and in some other places, there 
also small cause courts exercising final jurisdiction in 
petty cases. 

(.■•institution, jurisdiction, and procedure of criminal Urimina 1 
courts are regulated by the Code of Criminal Procedure, action. 
which was last re-enacted in 1898 {Act V of 1898). In 
every province, besides the high court, there is a court of 
s for each sessional division, which consists of a district 
or group of districts. The judge of the court of sessions 
also, as has been seen, usually exercises civil jurisdiction as 
district, judge. There may be additional, joint, and assistant 
sessions judges. There are magistrates of three classes, first, 
second, and third. For each district outside the presiding 
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towns there is a magistrate of the first class called the district 
magistrate, with subordinate magistrates under him. For 
the three presidency towns there are special presidency 
magistrates, and the sessions divisions arrangements do not 
apply to these towns. 

A high court may pass any sentence authorized by law. 
A sessions judge may pass any sentence authorized by law, 
but sentences of death must be confirmed by the high court. 
Trials before the high court are by a jury of nine. Trials 
before a court "f sessions arc cither by a jury or w ilh assessor* 
according to orders of the local Government. 

Presidency magistrates and magistrates of the first class 
can pass sentences of imprisonment up Lo two years, and 
of tine up to 1,000 rupees. They can also commit for trial 
to the court of sessions or high court. 

Magistrates of the second class can pass sentences of 
imprisonment up to six months and of fine up to 200 rupees. 

Magistrates of the third class can pass sentences of imprison- 
ment up to one month and of fine up to fifty rupees. 

In certain parts of British India the local Government 
can, undei s. 30 of the Code of Criminal Procedure, invest 
magistrates of the first chiss with power to try till offences 
not punishable with death. 

In certain cases and under certain restrictions magistrates 
of the first class, or, if specially so empowered, magistrates 
of the second class, can pass sentences of whipping. 

A judge or magistrate cannot try a European British 
subject unless he is a justice of the peace. High court judges, 
sessions judges, district magistrates, and presidency magis- 
trates are justices of the peace ex-offieio. In other cases 
a justice of the peace must be a European British subject. 
If a European British subject is brought for trial before 
a magistrate lie may claim to be tried by a mixed jury. 

India, as defined by the Interpretation Act, 1889 (52 
& 53 Vict. c. 63, s. 18), and by the Indian General Clauses 
Act (X of 1897, s. 3 (27)), includes not only the territories 
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comprised in British India, that is to say, the territories 
under the direct sovereignty of the Crown, but also the terri- 
tories of the dependent Native States. These are upwards 
of 600 tfi number. They cover an area of nearly 700,000 
square miles, and contain a population of about 62,500,000. 
Their total revenues are estimated at nearly Rx. 20,000,00'. 
They differ from each other enormously in magnitude and 
importance. The Nizam of Hyderabad rules over an area of 
83,000 square mile* and a population of more than 11,000,000. 
There are petty chiefs in Kitthiawar whose territory consists 

a few acres -. 

The territory of these States is not British territory. Their 
subjects are not Biitish subjects. The sovereignty over 
them is divided between the British Government and the 
ruler of the Native State in proportions which differ greatly 
according to the history and importance of the several States, 
and which are regulated partly by treaties or less formal 
engagements, partly by sanads or charters, and partly by 
usage. The maximum of sovereignty enjoyed by any of 
their rulers is represented by a prince like the Nizam of 
Hydeiabad, who coins money, taxes his subjects, and inflict* 
capital punishment without appeal. The minimum of 
■vereigiily is represented by the lord of 1 few acres in 
Katliiawar, who enjoys immunity from British taxation. 
and exercises some shadow of judicial authority. 

But in the case of every Native State the British Govern- 
ment, as the paramount Power, — 

(1) exercises exclusive control over the foreign relations of 

tlie State ; 

(2) assumes a general, but limited, responsibility for the 

internal peace of the State ; 

' Rx = tiMi» of rupees. 

' For further details as lo the Native State- si* East India, Mora! ami 
Material Progress, Decennial Report {1904). pp. 15-50 ; awl on the general 
position of theae States sec :— Topper, Our Indian I'rottctoratt ; Lee-Warner, 
Protected Prima oj India; Straohey. India, ch. utiv; West lake, Okaften 
Ffimiftu i>j Intel national Law, eh. 1; anil below, chapter V. 
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tlio British Government exercises control over the 
! «-l:i*s of persons in each case. 

-h Government has recognized its responsibility 
: *<'<l its control over, subjects of Native Indian 
to foreign countries by the Orders in Council 
■■■■■■:. mad- for regulating the exercise of Biitish 
i". ■!■■■•..■■•: / ; /.ibar. Muscat, and elsewhere. By these 
« :1 . > j.s.i, !-i«'i lias In rn made for the exercise of jurisdiction, 
in;- "fly <>\ »t l»i itish subjects in the proper sense, but also over 
IMii-h-protertrd subjects, that is, persons who by reason 
of ln!ii«_r subjects of princes and States in India in alliance 
with His Majesty, or otherwise, are entitled to British pro- 
tection. And the same responsibility is recognized in more 
general terms by a section in the Foreign Jurisdiction Act, 
I ^0° (53 & 54 ^ '•< "t. c. 37, s. 15), which declares that where any 
Order in Council made in pursuance of the Act extends to 
persons enjoying His Majesty's protection, that expression 
is to include all subjects of the several princes and States 
in India. 

The consequences which flow from the duty and power Power to 
of the British Government to maintain order and peace in p^ce. 
the territories of Native States have been developed at length 
by Mr. Tupper and Sir William Lee- Warner. The guarantee 
to a native ruler against the risk of being dethroned by 
insurrection necessarily involves a corresponding guarantee 
to his subjects against intolerable misgovernment. The 
degree of misgovernment which should be tolerated, and 
the consequences which should follow from transgression of 
that degree, are political questions to be determined with 
reference to the circumstances of each case. 

The special responsibility assumed by the British Govern- special 
ment for the safety and welfare of British subjects, whether bmty^or 
English or Indian, within the territories of Native States, B, jti8h 
involves the exercise of very extensive jurisdiction within in Native 
those territories. The territories of British India and of the 
Native States are inextricably interlaced. Th» territories of 
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ihe Native States* are intersected by British railway lines- 
postal lines, and telegraph lines. British subjects, European 
and Indian, freely and extensively resort to and reside in 
Native territory for purposes of trade and otherwise. For 
each Native State there is a British political officer, represent- 
ing the civil authority exercised by the paramount power, 
and in each of the more important States there is a resident 
political officer with a staff of subordinates. Detachments 
of British troops occupy cantonments in all the more impor- 
tant military positions. 

For the regulation of the rights and interests arising from 
this state of things an extensive judicial machinery is required. 
It varies in character in different places, and its powers are 
not everywhere based on the same legal principles. For the 
proper control of the railway staff it has sometimes been 
found necessary to obtain a formal cession of the railway 
lands. In other cases, a cession of jurisdiction within those 
lands has been considered sufficient. The jurisdiction exer- 
cised in cantonments has been sometimes based on the 
extra -territorial character asserted for cantonments under 
European international law. And a similar extra-territorial 
character may be considered as belonging to the residencies 
and other stations occupied by political officers 1 . 

The duty incumbent on Native States of subordinate 
co-operation in the task of resisting foreign aggression has 
been recognized and emphasized by arrangements which 
wore made during Lord Duffer in' s viceroyalty with several 
of these States for maintaining a number of selected troops 
in such a condition of efficiency as will make them fit to 
take the field side by side with British troops. Other States 
have engaged to furnish transport corps. The total number 
of these contingents is about 17,500 men. The officers and 
men are, to a great extent, natives of the State to which they 
belong, hut they are inspected and advised by British officers 3 . 

The result of all these limitations on the powers of the 

1 See below. Chapter v. ' Stracbey, India, p. 451. 
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!i Si a its is that, for purposes of international position 

. , , ,»i •,• of Native 

■ ::\ .1 wry special and exceptional, position. i n dian 

:•■• <>i .iitri national law/ declared a resolution of States. 
■ l:nlia in i^<)i '. * have no bearing upon the 
'-•• [ . ii.- < ■i.wrnmrut of India as representing 

.-,■.. • •:> t!u» oim' hand, and the Native States 

1 

: .«- r-.-\rn«!-ntv of H«t Majesty on the other. .The 
]>;:: i .i-iiiii -■npremary of the former presupposes and implies 

li.. -uhoidiuMtion of the latter." 

1 da/rtti'ot Iiuli.-i. No. 1700 E, August 21, 1891. 
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CHAPTER III 

DIGEST OF STATUTORY ENACTMENTS RELATING TO THE 
GOVERNMENT OF INDIA 



N.R.—The marginal njtn 



« ■qiinr: liractels [ ] ii 
reproduced. 



'e the enactment* 



Govern- 
ment of 
India by 



The Secretary of State in Council. 
The Crown. 
1. — (i) British India (ra)is governed by and in the name of 
His Majesty the King (b). 

(2) Alt rights which, if the Government of India Act, 1858, 
had not been pasBed, might have been exercised by the East 
India Company in relation to any territories, may be exercised 
by and in the name of His Majesty as rights incidental to 
the government of British India (c). 



(11) The expressions 

s. 124 of this Digest, in 

{52 & 53 Vict, ft 63, s. 

I897.B. 3 (7) (27)). 

The language used i 

'the territories 



British India' and 'India' are defined by 
accordance with the Interpretation Act, 1889 
8), and the Indian General Clauses. Act (X of 



1 the Act of 1833 (3 &. 4 Will. IV, 0. 85, b. 1) 

note in the possession and under the govern- 
ment of the said company.' A similar expression was used in the 
Indian Councils Act. iSfir {24 4- 25 Vict. c. 67, s. 22). Hence questions 
arose as to the application of the Acts to territories subsequently 
{inquired. Those questions have, however, now been set at rest by 
8. 3 of the Indian Councils Act, 1892 (55 A 56 Viet. c. 14), which 
expressly declares the applicability of the Acta of 1833 and t86t to 
territories subsequently acquired. 

(6) The Royal Titles Act, 1876 (39 & 40 Vict. c. 10), authorized 
the Queen, with ft view to the recognition of the transfer of the govern- 
ment of India from the East India Company to the Crown, by Royal 
Proclamation, to make such addition to the style and titles apper- 
taining to the Imperial Crown of the United Kingdom and its depend- 
encies aa to Her Majesty might seem meet. Accordingly the Queen. 
by proclamation dated April 28, 1876, added to her style and titles 
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Ihe ■■■:■■!■. ' I ir 1 1 m Ifu|... tutrix, or Empress of India.' (London 
Gazette, April 28, 1S76, 21)67). and 'Emperor of India' forms part 
of the title of tiif present King. 

(0) The^c rights include the right to acquire and code territory. 
See Laehmi Karat/an v. Raja Pratab Singh, I. L. R. 2 All. t, and p. 36 
above, and note, (o) to s. 36 below. 



The Secretory 0} State. 

2. — (1) Subject to the provisions embodied in this Digest, 
one of His Majesty's principal SerTetarie:; of State (in tliis 
Digest referred to as ' the Secretary of State ') has and 
performs all such or the like powers and duties in anywise 
relating to the government or revenues of Iudia (a), and all 
Mich or the like powers over all officers appointed or continued 
under the Government of India Act, 1858, aa, if that Act had 
not been passed, might or should have been exercised or per- 
formed by the East India Company, or by the Court of Directors 
or Court of Proprietors of that Company, either alone or by the 
direction or with the sanction or approbation of the Cotn- 
tnishioners for the Affairs of India, in relation to that govern- 
ment or those revenues and the officers and servants of that 
Ci unpany , and also all such powers as might liave been exercised 
by I lie said Commissioners alone (6). 

(2) In particular, the Secretary of State may, subject to 
the previsions embodied in thin Difeet, superintend, direct, 
and control all acts, operations, and concerns which in anywise 
relate to or concern the government or revenues of India, and 
all grants of salaries, gratuities, and allowances, and all other 
payments and charges whatever out of or on the revenues of 
India. 

(j) Any warrant or writing under His Majesty's Hoyal 
Sign Manual which, before the passing of the Government of 
India Act 1N5K, was required by law to be countersigned by the 
president of the Commissioners for the Affairs of India must 
in lieu thereof be countersigned by the Secretary of State (c). 

(4) There are paid out of the revenues of India to the 
Sirivi;.iY ,,f Stale and to his under secretaries respectively, 
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(4) Every member of the Council of India holds office, 
except as by this section provided, for a term of ten years. 

(5) The Secretary of State may for special reasons of 
public advantage reappoint for a further term of five years 
any member of the Council of India whose term of office has 
expired. In any such case the reasons for the reappointment 
must be set forth in a minute signed by the Secretary of 
State and laid before both Houses of Parliament. Save as 
aforesaid, a member of the Council of India is not capable 
of reappointment. 

(6) The Secretary of State may also, if he thinks tit, U? & 40 
appoint any person having professional or other peculiar 
qualifications to be a member of the Council of India during 

good behaviour. The special reasons for every such appoint- 
ment must be stated in a minute signed by the Secretary of 
State and laid before both Houses of Parliament. Not more 
than three persons so appointed may be members of the council 
at the same time. If a member so appointed resigns his office, 
and has at the date of his resignation been a member of the 
council for more than ten years, the King may, by warrant 
under His Sign Manual, countersigned by the Chancellor of 
the Exchequer, grant to him, out of the revenues of India, 
a retiring pension during life of five hundred pounds (c). 

{7) Any member of the Council of India may, by writing 
signed by him, resign his office. The instrument of resigna- 
tion must bo recorded in the minutes of the council. 

(8) Any member of the Council of India may be removed 
by His Majesty from his office on an address of both Houses 
of Parliament. 

(y) There is paid to each member of the Council of India 
Hit of the revenues of India the annual salary of twelve 
hundred pounds. 

(o) The Council of India is. in a certain, but. very limited, souse 
the successor of the old Court of Directors. Under the Act of 185S 
it consisted of fifteen members, eight appointed by the Crown, and 
seven elected, in the first insUince, by the Court of Directors, and 

L 2 
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subsequently by the council itself. The members of the council held 
oAica during good behaviour, but were removable on an address by 
both Houses of Parliament. By an Act of 1869 (32 ft 33 Vitit. c. 97 > 
the right of tilling all vacancies in the council was verted in the Secretary 
of State, and the tenure was changed from tenure during good be- 
haviour to tenure for a term of ten years, with a power of reappoint' 
men! for five years, ' for special reasons.' By an Act of 1889 (52 A 
53 Vict. c. 6;) the Secretary of State was authorised to abstain from 
tilling vacancies in the council until the number should be reduced 
to ten, 

(6) It will be observed thai service or residence in British ludui 
(see 2 1 ft 22 Vict. c. 106, s. t ), not in India, is the qualification. 

{c) This exceptional power, which wan conferred by an Act of 1876 
(3V & 40 Viet. c. 7), was exercised in the case of Sir H. S. Maine, and 
was probably conferred with special reference to his ease. 

Beat in 4. A member of the Council of India is not capable of 

dis U u U uali- sittin 8 or votin 8 in Parliament. 

for" Pa.'lU- Thi * re8trit,lion applies *0 seats in both Houses of Parliament. 

1 21 fjga 5- ^ at aii y *' me '* appear* to Parliament expedient to 

\nt. c. reduce tba number or otherwise to deal with the constitution 

IO61 "■ 13.] 

Claims in of the Council of India, a member of that council is not 
' c»i|ti]n«- „niitlcd to claim any compensation for the loss of his office, or 
I ia A- 33 for any alteration in the terms and conditions under which his 
y-^g. ;.] office- is held, unless he lias served in his office for a period of 

ten years. 

d the Act of jBCxj which changed the 
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6. The Council of India, under the direction of thu 
Secretary of State, and subject, to the provisions embodied in 
Ibis Digest, conducts the business transacted in the United 
Kingdom in relation to the government of India and the 
correspondence with India. 
Powers nl 7H0 All powers required to bo exercised by I lie Bearetarj 
fat **"'' "' yut " U1 Council, and all powers of the Council of India, 
may be exercised at meetings of the council at which not less 
than five members are present. 

[2) The Council of India may act notwithstanding any 
t acta j mi their number, 
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8.— (i) The Secretary of State is the pwidenl of the r> 
Council of India, with power to vote. p 

(2) The Secretary of State in Council may appoint any ?. 
member of the Council of India to be vice-president thereof, * 
and the Secretary of State may at any time remove any i. 
person bo appointed. 

(3) At every meeting of the Council of India the Secretary 
nf State, or in his absence the vice -president, if present, or 
in the absence of both of them, one of the memherB of the 
council, chosen hy the members present at the meeting, 

pnsidev, 

9. Meetings of the Council of India are convened and held .\] 
when and as the Secretary of State directs, but one such M 
Me eting at least must he held in every week. Ej 

10.— (i) At any meeting of the Council of India at which tc 
the Secretary of State is present, if there is a different- nf ft 
opinion on any question, except (a) a question with respect to V. 
which a majority of votes at a meeting is by this Digest v 
declared to be necessary, the determination of the Secretary of 
State is final. 

(2) In case of an equality of votes at any meeting of the 
council t he person presiding at the meeting lias a casting vote. 

(3) All acts done at a meeting of the council in the absence 
of the Secretary of State require the approval in writing of 
the Secretary of State. 

(4) In case of difference of opinion on any question decided 
at a meeting of the council, the Secretary of State may 
require that his opinion and the reasons for it be entered in 
the minutes of the proceedings, and any member of the 
council who has been present at llio meeting may require thai 
his opinion and any reasons for it that he has stated at the 
meeting be also entered in like manner. 

(a) A majority of votes is necessary for derision* on the following 
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13.— (1) Where it appears to the Secretary of Stale that Provi- 
tlic dispatch of any communication or the making of aivy CMeB of 
order, not being an order for which a majority of votes at a " rc< '"' , ,\.' 

n ting of the Council of India is by this Digest declared to Vict. c. 

be neceBsary (a), is urgently required, the communication may 
he sent or order made, although it has not been submitted to 
a meeting of the Council of India or deposited for the perusal 
of the members of that council. 

(2) In any such ease the Secretary of Stale must, except 
as by this Digest provided (b), record the urgent reasons for 
sending the communication or inn-king the order, and give 

^ notice thereof to every member of the council. 
(<i) See note on 9. 10. 
(£1) The exception is under the next section, a. 14. 

14. — (1) Where an order concerns the levying of war or Provision 
the making of peace, or the treating or negotiating with any ge Cre t 
prince or State, or the policy to be observed with respect to ""^'a^ 
any prince or State, and is not an order for which a majority patched. 
of votes at a meeting of the Council of India is by this Digest til, c. 52, 
declared to be necessary (o), and is an order which in the ^'^?'^% 
opinion of the Secretary of State is of a nature to require IV - c- 85 ' 
secrecy, the Secretary of State may send the order to the 11 422 
Governor-General in Council or to any local Government or ,<y, ia '27 ] 
officer in India without having submitted the order to a 
meeting of the Council of India or deposited it for the perusal 
of the members of that council, and without recording or 
giving notice of the reasons for making the order (b). 

(2) Where any dispatch from the Governor- General in [33 Gen. 
Council, or from the Governor in Council of Madras or of, . s ' 2 °" v ' 
Bombay, concerns the government of British India, or any of " * 2i 
the matters aforesaid, and in the judgement of the authority 106, a. ;S.] 
sending the dispatch is of a nature to require secrecy, it may 
be marked 'Secret' by the authority sending it; and a dispatch 
so marked is not to be communicated to the members of the 
Council of India unless the Secretary of State so directs. 

(a) See note on s. IO. 



, !■ .if ( l/»T ' TV ' --— — - 



I • I 



< (> ■ 4 . 1 



, . v.. 



•tt:^. '\ u [im ciHII.-,. Ulli-.- Hi""' T«-.— - 
^ !■ •ail'.: «**■ V'MIUITVL Tl:-!T- 

'"tit iii'jiw 'v*rr«"" prarr- 



• • 



j-. - • 



■..■.-■ i. Hi* L'liv^rinjj^ij' of Ijirii. 
■■ -!■••-. • :.,. .v- •ir»iiir T . ■ ijf Stat«- ■»; 

■■ " '■ T.-rtitn-(ft 4 iierkii u. < «»uir*i. 
• •■ • .■■.-.«■ Mriitnth in of Bomi>.r. 

::«.-.-ik. iiu; n! = nur- limits*- 
........ t. i- imT . i«M* !■ irn r 



■"»■. '. ■■.■--•:. i*i' i- ^l.-iiXr.!- .ir.i.- 
. ..» v . ; - ;.»' .■ **:..t-. r*j. ' 



/. 



.». .__i 



V.i -** 



. -\ 



..-.•*; »i4 .T *. 



.... i~*" i.ii. ■*■ i ■■ 

■ •■ . . I • ■ .1?" 1 1 ■ I ll I " * ■ 



.1 «. 



i <ll 1 1 .1 



in DIGEST OF STATUTORY ENACTMENTS 153 

mi exact particular of all advices or intelligence, and of all governor- 
transact ioiiH and matters, coming to the knowledge of the^thSec- 
(iovcrnor-( General in Council and relating to the government, g 1 ^?^ * 
commerce, revenues, or affairs of India (a). [13 Ge°« 

m, 0. 63, 

((/) This reproduces an enactment contained in the Regulating Act, b. 9.] 
l 77?>* by which Warren Hastings and his successors were directed to 
correspond regularly with the Court of Directors at home, but its 
re-enactment would probably not be considered necessary at the 
present day. 

Establishment of Secretary of State. 

18. — (1) His Majesty the King may, by Order in Council, Establish- 
flx the establishment of the Secretary of State in Council and tne 3^©. 
the salaries to be paid to the persons on that establishment. o!5L * 

(2) Every such order must be laid as soon as may be before \?} * 22 

VICT, c 

both Houses of Parliament. 106, as. 15, 

(3) No addition may be made to the said establishment, nor 
to the salaries authorized by any such order, except by a 
similar Order in Council to be laid in like manner before both 
Houses of Parliament. 

(4) The regulations made by His Majesty for examina- 
tions, certificates, probation, or other tests of fitness in relation 
to appointments to junior situations in the civil service apply 
to such appointments on the said establishment. 

(5) Subject to the foregoing provisions of this section, the 

Secretary of State in Council may make all appointments to 

and promotions in the said establishment, and remove any 

officer or servant belonging to the establishment (a). 

(a) This is the enactment by which the staff of the India Office is 
regulated. 

19. His Majesty may by warrant under the Royal Sign Pensions. 
Manual, countersigned by the Chancellor of the Exchequer, ^ x ct * 2 
grant to any secretary, officer, or servant appointed on the Io6 » *• l8 -l 
establishment of the Secretory of State in Council such com- 
pensation, superannuation, or retiring allowance as may be 
granted to persons on the establishment of a Secretary of 
State under the laws for the time being in force concerning 
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regulations as the Secretary of Stale in Council may from time to I inic 
" e in this behalf from among the sons of persons who hare served 
in India in the military or civil service of Her Majesty, or of the East, 
India Company. 

* 36. Except as aforesaid, all persons to be recommended for military 
cadctships shall be nominated hy the Secretary of State and members 
of council, so that out of seventeen nominations the Secretary of State 
shall have two, and each member of council shall have one ; but no 
person bo nominated shall be recommended unless the nomination lie 
approved of by the Secretary of State in Council.' 

When the Government of India Act, rSjK, passed, Bnd for some years 
afterwards, the Indian Army (taking European nnd Native together) 
was officered in two ways. A certain number of cadets were appointed 
to Addiacombe. and thence, according to their success in passing the 
college examination, went to India in the engineers, artillery, or in- 
fantry. Others received direct cadet ships, and went to India without 
previous training. The Act speaks of both classes alike as receiving 
cadetshipB. Bnt the artillery and engineers were not in practice taken 
into account in calculating the one-tenth under s. 35. This being so, 
the effect of s. JJ was. ronghly speaking, that one-tenth of the officers 
appointed to the Indian Army (exclusive of the engineers and artillery) 
mast be the sons of Indian servants. 

The Act of 1860(23 * -4 Vict. c. 100). which abolished the European 
Army, and which was passed on August. 20, i860, provided that ' the 
same or equal provision for the sons of persons who have served in 
India shall be maintained in any plan for the reorganization of the 
Indian Army.' The mode of appointment to the Native Army was 
meantime altered. In pursuance of this provision, an order wa* 
issued in 1862, under which the Secretary of State makes appointments 
to eadetships at Sandhurst, fixed at twenty annually, limited to the 
sons of Indian servants. The expenses of these cadets are borne by 
India, if their pecuniary circumstances are such as to justify the pay- 
ment. Regulations as contemplated by s. 35 of the Government of 
India Act, 1858, have been made governing the selection, and are 
rigidly followed. These eadetships differ from the old ones in that 
they are not directly and necessarily connected with the Indian Army, 
for a cadet might pass from Sandhurst into the British Army and not 
into the staff corps. But the object is, of course, to supply the Indian 
Army. The word ' cadet* in the Government of India Act has no 
express limitation, and the present cadets appear to fall within the 
meaning of the term. In practice, appointments of cadets do not now 
go to the King. 

Section 34 appears to be spent, and e. 36 to be virtually repealed by 
the abolition of the Indian Army. The effect of the other two sections, 
so far as they are in force, is reproduced in the Digest. 

21. — (l) His Majesty may, by writing under the Royal Powers of 
Sign Manual, countersigned by the Secretary of State, re- ' TO 
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the like inannor as if this Act had not been mode, any governor -genera I. 
governor, or commander-in-chief appointed hy His Majesty, his heirs 
or successors, tlirough the default of appointment by the said Court 
of Directors, always excepted, anything herein contained to the con- 
trary notwithstanding.' 

The Charter Act of 1833 [3 & 4 Will. IV, c. 85, as. 74, 75) enacted 
tilt 

'74. It shall be lawful for His Majesty by any writing under his 
sign manual, countersigned by the president of the said Board of 
Commissioners, to remove or dismiss any person holding any office, 
employment, or commission, civil or military, under the said Company 
in India, and to vacate any appointment or commission of any person 
to any such office or employment. 

' 75. Provided always, that nothing in this Act contained shall take 
away the power of the said Court of Directors to remove or dismiss any 
of the officers or servants of the said Company, but that the said court 
shall and may at at) times have full liberty to remove or dismiss any of 
such officers or servants at their will and pleasure.' 

And finally the Government of India Act, 1858(21 A 22 Vict. c. 106, 
b. 38), enacts that:— 

" Any writing under the Ruyul Kign Manual, removing or dismissing 
any persou holding any office, employment, or commission, civil or 
military, in India, of which, if this Act had not been passed, a copy 
would have been required to be transmitted or delivered within eight 
days after being signed by Her .Majesty to the chairman or deputy 
chairman of the Court of Directors, shall in lieu thereof be communicated 
within the time aforesaid to the Seerehiry of State in Council.' 

The countersignature of the flwilHtil Ji of State was substituted for 
the countersignature of the president of the Board of Control by the 
Government of India Act, 1858. (See above, a, 2,) 

The tenure of persons serving under the Government of India, or 
under a local Government, is presumably tenure during the pleasure 
of the Crown. In the case of Orant v. The Smrtart/ of Stale for India 
in Cmntil, L. R. 2 C. P. D. 455 (1877), the plaintiff, formerly an officer 
in the East India Company's service, appointed in 1840, and subse- 
quently continuing in the Indian Army when the Indian military and 
naval forces were transferred to the Crown, brought an action against 
the defendant for damages for \xu\ft ■ ■oni j.ulsnijly placed by the Govern- 
ment upon the pension list, and so compiled to retire from the uriny. 
It waa held on demurrer that the claim disclosed no cause of action. 
Iiecause the Crown acting by the defendant had a general power of 
dismissing a military officer at its will and pleasure, and that the 
defendant could make no contract with a military officer in derogation 
of this power. In the case of Shenton v. Smith (1895), A. C. 229. which 
wag an appeal from the Supreme Court of Western Australia, it was 
tn Id (hat a Colonial Government is on the same footing as the Home 
< .dm iiiuicnl with respect to the employment and dismissal nf .. 1 lmii 
ic Crown, and that these, in tin- kbsi'mc of -.pcciiil contract, hold 
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except for such misconduct as would, in the opinion of a court of 
justice, justify his removal ; whilst a person holding during pleasure 
can be removed without any reason for his removal being assigned. 
Sec Anson, Law and Custom of the Constitution (second edition), 
pt. ii. p. 213. See also Willis v. Oipps, 6 State Trials N. S. 31 1 (1846), 
as to removal of judicial officers. 



PART II. 

Revenues of India. 

22. — (1) The revenues of India are received for and in the Applica- 
name of His Majesty, and may, subject to the provisions revenues, 
embodied in this Digest (a), be applied for the purposes of the viotTc 1 o* 

government of British India alone. 8 - 2 7- 

21 & 22 

(2) There are to ba charged on the revenues of India alone — VJj*- °- 

IOO, Sd. *, 

(a) all the debts of the East India Company ; and 42] 

(b) all sums of money, costs, charges, and expenses which, 2 * * 22 
if the Government of India Act, 1858, had not been 106. 
passed, would liave been payable by the East India Com- 
pany out of the revenues of India in respect of any 
treaties, covenants, contracts, grants, or liabilities existing 

at the commencement of that Act ; and 

(c) all expenses, debts, and liabilities lawfully contracted 
and incurred on account of the government of India (b) ; and 

(d) all payments under the Government of India Act, 1858. 

(3) For the purposes of this Digest the revenues of India 
include — 

(a) all the territorial and other revenues of or arising in 
British India ; and 

(b) all tributes and other payments in respect of any 
territories which would have been receivable by or in the 
name of the East India Company if the Government of 
India Act, 1858, had not been passed ; and 

(c) all fines and penalties incurred by the sentence or order 
of any court of justice in British India, and all forfeitures 
for crimes of any movable or immovable property (b) in 
British India ; and 
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Imperial questions were involved. For instance, the power to tnnke 
war necessarily involves expenditure of revenues, but is a power for 
the exercise of which the n incurrence i>f a iiiFijority of votes .it a meeting 
of the council etut not I"' made it necessary condition. The Secretary 
of State is a member of the Cabinet, and in Cabinet questions the 
decision of the Cabinet must prevail. 

to the second point, questions have liecn raised as to the powers 
of the Indian Legislature lo appropriate by Indian Acts to specific 
objects, provincial or Imperial, sources of income, such as ferry fees 
and other tolls, process fees, rates on land, licence taxes, and income 
taxes. But a strict view of (he enactment in (he Act of 1858 would 
be inconsistent with (he general course of Indian legislation, and would 
give' rise to inconveniences in practice. 

24, Except for preventing or repelling actual invasion of B 
His Majesty's Indian possessions, or under other sudden and „' 
urgent necessity, Hie revenues of India are not, without the 
consent of both Houses of Parliament, applicable to defraying 
the expenses of any military operation carried on beyond the 
external frontiers of those possessions by His Majesty's forces 
charged upon those revenues. 

As to the object and effect of this enactment, and in particular as to 
whether it requires (he consent of Parliament to be obtained before 

is commenced, sec Mansard, 151, July 19, 23, 1858 (Debates on 
passing of Government of India Act) ; Hansard, 240, May 20, 21, 23, 
1R78 (Employment of Indian Troops in .Malta) : Hansard, 243, Decem- 
ber 16. 17, 1878 (Afghan War) ; Hansard, 272, 273, July 27, 31, 1882 
(Egypt); Hansard, 295, March 5, 9. 16. 1K85 (Soudan); Hansard, 
302, pp. 322-347, January 25, 1886 (Annexation of Upper Burma), 
July 6, 1896 (Soudan) ; April 13, [9O4 (Tibet) ; Correspondence as to 
incidence of cost of Indian troops when employed out of India. 1896 
(C. 8131) ; Anaon, Law and Cugti.m 0/ Ihe. Vcnslil'ilinn, Part ii. p. 361 
(second edition). See also -. 16 of this Digest. 

>. — (1) Such parts of the revenues of India as are remitted 
to the United Kingdom, and all money arising or accruing 
in the United Kingdom from any pro])erty or rights vested 
1 His Majesty for the purposes of the government of India, 
or from the sale or disposal thereof, must be paid to the 
Secretary of State in Council, to be applied for the purposes 
nf the Government of India Act. 1858. 

(2) All such revenues and money must be paid into the 
Bank of England to the credit of an account entitled ' The 
Account of the Secretary of State in Council of India.' 
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(c) to receive dividends on any stock standing to any such 
account ; 

and by any writing signed by two members of the Council 
of India and countersigned as aforesaid may direct the appli- 
cation of the money to be received in respect of any such 
sale or dividend. 

Provided that stock may not be purchased or sold and 
transferred under the authority of any such general power of 
attorney, except on an order in writing directed to the chief 
cashier and chief accountant of the Bank of England, and 
signed and countersigned as aforesaid. 

27. All securities held by or lodged with the Bank of Provision 
England in trust for or on account or on behalf of the Secretary securities, 
of State in Council may be disposed of, and the proceeds I* 1 * 22 
thereof may be applied, as may be authorized by order in 106, a. 48. 
writing signed by two members of the Council of India and viot. 0. 73, 
countersigned by the Secretary of State or one of his under 8> l6, l 
secretaries, or his assistant under secretary, and directed to 
the chief cashier and chief accountant of the Bank of England. 

28. — (1) All powers of issuing securities for money in the Exerciso 
United Kingdom which are for the time being vested in the j^ borrow " 
Secretary of State in Council must be exercised by the powers. 

[31 & 22 

Secretary of State in Council with the concurrence of a Viot. 0. 
majority of votes at a meeting of the Council of India. \§ i'j * 9, 

(2) Such securities, other than debentures and bills, M-i^ 1 ^ 

might have been issued under the seal of the East India i£ * 57 
Vict. 0. 70, 

Company must be issued under the hands of two members *. 5.] 
of the Council of India and countersigned by the Secretary 
of State or one of his under secretaries, or his assistant under 
secretary. 

(3) All debentures and bills issued by the Secretary of 
State in Council must bear the name of one of the under 
secretaries for India for the time being, and that name may 
be impressed or affixed by machinery or otherwise in such 
manner as the Secretary of State in Council directs. 
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I- ■•■■■ and condition of British India in each such pro- 
vince (c). 

(a) At some lime or other during the session of Parliament, usually 
towards the end, the House of Common* goes into committee on the 
East India Revenue Accounts, and the Secretary of State for India 
or his representative in the House of Commons, on the motion to go 
into committee, makes a statement in explanation of the accounts of 
the government of India. The debate which takes place on this state- 
ment is commonly described as the Indian Budget Debate. The 
resolution in committee is purely formal. 

(6) The words * in respect of the s»id establishment ' represent 
the construction placed in practice on the enactment reproduced by 
this section. 

(e) This is the annual ' moral and material progress report.' A 
special report is published ,it (he 1-xpirnlion of each period of ten years, 
giving a very full and interesting account of the general condition 
of India at that date. The last of these decennial reports was 
in 1904. 

30. — (1) («) His Majesty may, by warrant under His _\ 
Royal Sign Manual, countersigned by the Chancellor of the J 
Exchequer, appoint a fit pennon to be auditor of the accounts " 
of the Secretary of State in Council, and authorize that s 
auditor to appoint and remove audi assistants as may be „ 
specified in the warrant. ^ 

(2) The auditor examines and audits the iiccmints of the" 
receipt, expenditure, and disposal in the Vnited Kingdom of 
;ill riRiiicy, stores, iinti property ;ippli<';ih!e for I In- purposes 
of the Government of India Act, 1858. 

(3) The Secretary of State in Council must by the officers 
and servants of his establishment produce and lay before the 
auditor all such accounts, accompanied by proper vouchers 
for their support, and muat submit to his inspection all books, 
papers, and writings having relation thereto. 

(4) The auditor has power to examine all such officers and 
servants in the United Kingdom as he thinks fit in relation 
lo such accounts, and the receipt, expenditure, or disposal 
of mob money, stores, and property, and for that purpose, 
by writing under his hand, to summon before him any such 
officer or servant. 
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(5) The auditor must report to the Secretary of State in 
Council his approval or disapproval of the accounts aforesaid, 
with such remarks and observations in relation thereto as he 
thinks fit, specially noting any ease, if such there be, in which 
it appears to him that any money arising out of the revenues 
i if India has been appropriated to other purposes than those 
to which they are applicable. 

(b) The auditor must specify in detail in his reports all 
sums of money, stores, and property which ought to be 
accounted for, and are not brought into account or havo not 
been appropriated, in conformity with the provisions of the 
law, Of which have been expended or disposed of without 
due authority, and must also specify any defects, inaccuracies, 
or irreniiliiritics which nu.iv appear in the accounts, ur in 
tin- authorities, vouchers, or documents having relation 

tlii'lcln. 

(;) The auditor must lay all such reports before both 
Houses of Parliament, with the accounts of the year to which 
i!n report* retat*. 

(S) The auditor holds office during good behaviour. 

(9) There are paid to the auditor and his assistants, out of 
the revenues of India, such salaries as His Majesty by warrant, 
signed and countersigned as aforesaid, may direct. 

(10) The auditor and his assistants are, for the purposes of 
superannuation allowance, in the same position as if they 
were on the. establishment of the Secretary of State in 
Council. 

(a) The duties of the India Office auditor as lo Indian revenues and 
esipeudilure correspond in some respects to the duties of the comp- 
troller ami and it or- gen era I with respect to the revenues of the United 
Kingdom. But the reports of the Indin Office auditor are not referred 
to the Public Accounts Committee of the House of Commons. As to 
the comptroller and auditor-general, nee Anson, Iaiw imd Cu*l m el 
thr Ctmstilutiiin (2nd ed.), pp. 33S-346. 
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Property, Contracts, and Liabilities. 
|l) The Secretary of Stale in Council may, with the Power of 
concurrence of a majority of votes at a meeting of the Council jsu"ui 
of India, sell and dispose of any property for the time being seU - morl " 
vested in His Majesty for the purposes of the government buy \m- 
of India, and raise money on any such property by way of |7, i i; 
mortgage and make the proper assurances for any of those ^5*". l ".|-.i 
purposes, and purchase and acquire any property. 
(2) All property acquired in pursuance of this section vests 
His Majesty for the service of the government of 
India. 

(j) Any Hseuianco relating tu real estate made by the 
authority of the Secretary of State in Council may be made 
ler the hands and seals of three members of the Council 
f India. 



-(I) The Secretary of State i 



1 Cuuncil may, with the (i'mIi.hi ■ 
concurrence of a majority of votes at a meeting of the Council Ury „f 
of India, make any contract for the purposes of the Govern- ? UI £' 
ment of India Act, 1858. Vict. c. 

(2) Any contract so made may be expressed to be made u ft 23 
/ the Secretary of State in Council, 4 ,_ ^ 5 " 

(3) Any contract so mode, if it is a contract which, if made ^ *" . 
between private persons, would be by law required to be under 
seal, may be made, varied, or discharged under the hands 
and seals of two members of the Council of India. 

(4) Any contract so made which, if it were made between 
private persons, would be by law required to be signed by 
the party to be charged therewith, may bo made, varied, or 
discharged under the hands of two members of the Council 
of India. 

(5) Tlie benefit and liability of every contract made in pur- 
uanee of this section passes to the Secretary of State in 

Council for the time being. 
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or contract, is personally liable in respect (hereof, but nil 
liabilities in respect of any such assurance or contract are 
borne by the revenue* of India. 

(4) All property acquired in pursuance of tliis section 
vests in His Majesty for the service of the government of 
India, 

(a) The words ' or any officer fur the time being entrusted with the 
government, charge, or cam of liny presidency, province, or district ' 
liuve been construed in practice as including only licit tenant -governors 
.«•'■■! chief L-omiiii*sn.incr», find not ' district officers ' in the special India 
sense. Tliey arc, therefore, represented in the Digest by the expression 
■ luteal Government,' as defined by B. 124 of the Digest, 

(k) The words in the Act are ' real or personal estate.' 

(r) Soon after the passing of the Government of India Act, JJS53S. 
it Ixeanie necessary to legislate for the purpose of determining how 
contractu on behalf of the Secretary of Stale in Council wore to bo 
made in India. Before that Act it had been held that contracts made 
in England by the East India Company as a governing power could 
only be made under seal [Oibsun v. Eaut India Company. 5 Bing. N. C. 
262). In India, at least in the presidency towns, certain documents 
required sealing for the purpose of legal validity. The real seal of the 
Company was in England, but copies were kept in Calcutta, Madras, 
and Bombay, and documents sealed with these copies were generally 
accepted as sealed by the Company. Contracts not under seal were 
made in India on behalf of the Corapnny by various officials. The 
transfer of the powers of the Company to the Secretary of State in 
Council disturbed all these arrangements, and the Government of 
India Act, 18551 {22 & _'j Vict. c. 41). was accordingly puswd for deter- 
mining the officers by whom, and the mode in which, contracts 011 
behalf of the Secretary of Stale in Council were to be executed in India. 
The Act was amended l>v (he East India Contracts Act, 1870(13 & 14 
Viet. c. 59). 

(d) See the resolution of the Government of India in the Home 
Department of March 28. 1895, specifying (lie officers by whom parti- 
cular classes of instruments may be executed. 

34. The Cover nor- General in Council, and any other Power to 
]KTson authorized by any Act passed in that behalf by the ^nhil'iiil 
Covernor-General in Council, may make any grant or dis- P r0 P°ny. 
position of any property in India accruing to His Majesty by [16 * '7 
forfeiture, escheat, or otherwise, to or in favour of any relative ,j > ,'. j-j 
connexion of the person from whom the properly lias 
Tied, or to or in favour of any other person, 
o escheat, see note (c) ou s. 22 above. 
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lie for a tort except where the wrong complained of is detention of 
property, the reason alleged being the maxim that the king can do no 
wrong. For a wrong done by a person in obedi^nn* U KOfHwd 
nlx.'dii-ncc (o the Crown the remedy is against the wrongdoer himself 
and not against his official superior, because the ultimate superior. 
the Crown, is not liable. Sec Clode, Lav: and Practice of Petition of 
Right, and B. v. horde Commissioners of the Treasury, 7 Q. B. 387, and 
KaUigh v. Gosrken, [1898] I Ch. 73. 

A petition of right docs not lie in respect of property detained or 
a contract broken in India. 

In the ease of Fritli v. litg., L. R. ; Ex. 365 (1874), the suppliant, 
by petition of right, sought to recover from the Crown a debt alleged 
to have bcuomc due to the person whom lie represented from I lie 
Sovereign of Uudh, before that province was annexed in 1856 to the 
territories of the East India Company. But it wan held that, assuming 
the East India Company became liable to pay the debt by reason of 
the annexation of the province, the Secretary of Stale for India in 
Cinmril. and not the Crown, was, under the provisions of the Govern- 
ment of India Act, 1858, the person against whom the suppliant must 
seek his remedy, and that consequently a petition of right would not 
lie. It was pointed out that the remedy by petition of right was in- 
applicable, as it was plain that the revenues of England could not bo 
liable- to pay the claim, and llial n.nsi qiiMilly a jud^iimnt for tin. 
suppliant would be barren. See also Doss v. The Secretary 0/ State for 
India in Council. L. R. 19 Ex. 509, and Reiner v. Marquis of Salisbury, 
L. K. 2 Ch. D. 378. 

Under the enactments reproduced by this section there is a statu- 
tory remedy against the Secretary of State in Council, and that remedy 
is not confined to the classes of cases for which a petition of right would 
lie in England. 4See the judgement of Sir Barnes Peacock. C. J., in 
the ease of the P. * O. Comjiany v. Secretary 0/ Si-ate for India in 
Council (tS6i). 2 Bourkc 166; 5 Bom. H. ('. R. Appendix A; and 
Mayne's Cn'min-il Ixiw <•/ Itfliii, pp. 299 sqq. On the other hand it 
would appear that, apart from special statutory provisions, the only 
suits which could have been brought against the East India Company, 
and which can be brought against the Secretary of State in Council 
as successor of the Company, are suits in respect of acts done in the 
conduct of undertAkings which might be carried on by private individuals 
without sovereign powers. See Nobin Chutider Dey v. The Secretary 
of State for India, I. L. R. 1 CaJ. ir (1875); Jehangir M. Cursetji v. 
Secretary of State for India in Council 'if)ca), I. L. R. 27 Bom. 189; 
Shimbhajan v. Secretary of State for India, I, L. R. 28 Bom. 314. 

A suit or action against the Secretary of State in Council may some- 
times be met by the plea that the act complained of falls within the 
category of ' acts of State,' and accordingly cannot be questioned by 
a municipal court. A plea of this kind was raised successfully in 
several eases by the East India Company with respect to proceedings 
by them, not in their character of trading company but in their 
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in delivering judgement, remarked that * the general principle of Ian' 
could not, with any colour of reason, be disputed. The transactions 
of independent States between each other are governed by other laws 
than those which municipal courts administer. Such courts have 
neither the means of deciding what- is right nor the power of enforcing 
any decision which they make.' It was held that the act complained 
of fell within this principle. ' < >f the propriety or justice of that act,' 
remarked Lord Kingsdown, ' neither the -Court below nor the Judicial 
Committee have the means of forming, or the right of i'i f|ll HMlilnf if 
they had formed, any opinion. It may have been just, or unjust. 
politic or impolitic, beneficial or injurious, taken as a whole, to those 
whose interests are affected. These are considerations into which 
their lordships cannot enter. It is sufficient to say that, even if a 
wrong has been done, it is a wrong for which no municipal court of 
justice oan afford a remedy.' 

In the Coorg case, Raja of Coorg v. Eart India Company (i860), 
>9 Beav. 300, the East India Company had made war against the 
Kaja of Coora. annexed his territory, a ml la ken his property, including 
some of the Company's notes. The raja filed a bill against the East 
India Company, but it was held that the Company had acted in their 
sovereign capacity, and the bill was dismissed. 

In the Delhi case, Raja Salig Ram v. Secretary 1/ Slate /or India in 
Cnuneil (1872), L. R. Ind. App. Supp. Vol., p. itq, the question mi 
as to the validity of the seizure, after the Indian Mutiny, of estates 
formerly belonging to the titular King of Delhi. Here alBo it was 
held that the seizure was an act of State, and as such was not to be 
questioned in a municipal court. 

In Sirdar Bhaguvm Singh v. Sieretary of State for India in Couneil 
(1874), L. R. 2 Ind. App. ('as. 38, an estate belonging to a former chief 
in « hi- Punjab bad been seized by the Crown, and the question was 
whether it had been bo seized in right of conquest or by virtue of a legal 
title, such as lapse or escheat. It was held that the seizure had been 
made in right of conquest, and as such must he regarded as an act of 
State, and was not liable to be questioned in n municipal court, 

Forater and others v. Secretary vf Stair jur India in Couneil (1872), 
L. R. Ind. App. Supp. Vol., p. to, is a case on the other side of the line. 
In this case the Government of India had, on the death of Begum 
Sumroo, resumed property formerly belonging to her, and the legality 
of their action was questioned by her heirB. It appeared that the 
Begum had very nearly, but not quite acquired the position of a petty 
Indian sovereign, but that she was a British subject at the time of her 
death, and that the seizure in question was not the seizure, by arbitrary 
powur. of territories which up to that time belonged to another sove- 
reign Stale, but was the resumption, under colour of a legal title, of 
lands previously held from the Government by a subject under a par- 
ticular tenure, on the alleged determination of that tenure ; and that 
consequently the questions raised by the suit were recognizable by 
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1 commandeered ' by the Boer Government Imfore Hip annexation "1 
the Transvaal. 

The facts in Dulwp Singh's case-, Salomon v. Secretary oj State jnr 
India in Council, [1905] 1 K. B. 613, resembled those in thu T.injuio 
case. When Die Punjab wan annexed, tLe East India Company con- 
fiscated tho State properly, granted Dulcep Singh « puuaioii (or life 
assumed the custody of his person during his minority, and took 
possession of Ids private property. It was held that these wore acts 
of State, and that an action would not lie against tho Secretary of 
State in Council for arrears of the pension and for an aceount of the 
personal property. 

On ' acta of State,' see further, Mayne, Criminal Law c( India. 
pp. 318 sqq., the article 'Act of Stat*' in the Encyclopaedia <>/ the 
Law* uj England, and the cases collected in the notes on The (Jueen v. 
The Commissioners of the Treasury, L. R. 7 Q. B. 387, in Campbell's 
Ruling Cases, vol. L pp. 802 sqq. The notes on Indian cases in lhal 
volume have been partially reproduced above. Mr. Harrison Moore's 
recent essay on Act of State in English Law (London, 1906) MHCi 
wider ground, and louche* on many points in the ' troublesome 
borderland of law und politics.' 

In suits or actions against the Secretary of Stale for breach of eon- 
tract of serviee, regard must also be had to the priiicipb-H BBfdlltB| 'In 
tenure of servants under the Crown (sec note on *. 1 1 above). 

And, finally, the liability of the Secretary of State in Council to be 
sued does not deprive the Crown of the privileges to which it in entitled 
by virtue of the prerogative. In Qanpat Palaya v. Collector of Canara 
(1875), L L. R. 1 Bom. 7, the priority of GYown debts over attachment 
was maintained, and West, J., said — * It is a universal rule thai pre- 
rogative and the advantages it affords cannot be taken away except by 
the consent of the Crown embodied in statute. This rule of inter- 
pretation » well established, and applies not only to Hie statutes pi writ 
by the British, but also to the Acta of the Indian Legislature framed 
with constant reference to the rules recognised in England.' 

As to the legal liability of a colonial governor. Sir W. Anson says— 
- He can be sued in the courts of the colony in the ordinary form of 
procedure. Whether the cause of action spring* from liabilities in- 
coned by him in his private or in bis public capacity, this rule would 
appear to hold good. Though he represents the Crown he ha* Bone 
of the legal irresponsibility of the sovereign within (he compass of his 
delegated and limited sovereignty.' Lav ami Ciutom of Ike CWtfifa- 
tiVn, pC U. p. 262. See Hill v. Biaae, 3 Moore P. 0. 465 ; M^yt-v, v. 
Pidtfa, L. R. 5 App. Caa. 102 ; A'ireosw Tomifc r. Baker, App. Cos.. 
I1901J pp. 561. SA 

The procedure in suit* against the Government in Indi 
by s>. 416-499 of the Code of Ci. 3 Procedure (XI V of 1882). 
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in force in India. Thus it has been decided that the rule thai the 
Crown in not bound by it statute unless expressly ntiuuii therein applies 
also in India. Sec Secretary of Stale jur India v. Bombay Landing and 
Skipping Company, 5 Bom. H. C. Rep. (J. C. J. 23 ; Ganpat Pataya v. 
VoUtetor 0/ Cottars, I. L. R. 1 Bom. 7 ; The Secretary 0/ Slate for India 
v. Mii>il,„f,it>h»i. I. L. R. 14 Bom. 213, 218; Bt>« v. Jiuiticipai (Jam- 
mi*ei<mtra for Madras, 1. L. R. 25 Mad. 457. Tile Governor-General 
in Council has also, by delegation, powers of making treaties and 
arrangements with Asiatic States, of exercising jurisdiction and oilier 
powers in foreign territory, and of acquiring and ceding territory. 
See Damodliar Khan v. Deoram Khanji, I. L. R. 1 Bom. 367, L. R. 
2 App. Cos. 352 ; Laehmi Narayan v. Raja Pratab Sinijh, I. L. R. 
1 All. I ; Hcmchand Devehand v. Asani Sitkurlid Chhotamlal and The 
Talaka uj A'otds Sanganiv. The State of Qondai, A. (J., 1 1906] 212, and 
below, p. 387. Moreover, the Government of India has powers, 
rights, and privileges derived, not from the English Crown, but from 
the native princes of India, whose rule it has superseded. For instance, 
the rights of the Government in respect of land and minerals in India 
are different from the rights of the Crown in respect of land and minerals 
tn England. Whether and in what eases the Governor-General has the 
prerogative of pardon linn been questioned. The power is not expressly 
conferred 011 him by bis warrant of appointment, but it would be strange 
it be had not a power possessed by all colonial governors. However, 
the power of remitting sentences under the Code of Criminal Procedure 
makes the question of little practical importance. As to the preroga- 
tives of the Crown in India and elsewhere, see Chilly, Pr< rugutirta '/ 
/Ac Crown; Forsyth, Cotes and Opinii »t«, chap, v; and Campbell's 
Riding Oases, vol. viii. pp. 150-275. 

The Madras and Bombay Armies Act, tS<)3 [50 & 57 Vict. c. OJ), 
luuk away the military control and authority previously cacrcisable 
by the Governments of Madras and Bombay. As to the power of 
the governor-gone ral to grant military commissions, sec the note 
below, p. 267. 

(6) This reproduces part of s. 9 of the Regulating Act (13 Geo. Ill, 
e. 63), which directs that 'the said governor-general and council for 
the time being shall and they are heroby directed and required to 
obey all such orders as Ihey shall receive from the Court of Directors 
of the said united Company." This enactment was necessary at a time 
when the relations to bo regulated were those between the statutory 
governor -gene ral and bis council on the one hand and the dircctois 
of the Company on the other, and, being ntill on the statute book, is 
reproduced here. But, of course, the relalions between the Secretary 
of Stato and the Government of India are now regtdated by constitu- 
tional usage. 

The Gavernar-Oeneral. 

37. The Governor -General of India, is appointed by His I 
lajewty by warrant under the Koyal Sign Manuul. 
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GOVERNMENT OF INDIA 

The appointment of the governor-genera] io uiade on tlie advice 
uf the Prime Minister. 
'■ The governor-general usually holds office for a term of five years. 
As to his resignation, see below, s. 8a. 

The Council of the Governor -General. 

38. The council of the Governor -General of India, as con- 
. stituted for executive purposes, consists of the ordinary mem- 
bers, and of the extraordinary member («) (if any) thereof (b), 

(u) See s. 40. 

(f>) This section does not reproduce any specific enactment, but 
represents 1 lie existing law. 

39.— (1) The ordinary' members of the governor- general's 
council are appointed by His Majesty by warrant under the 
Koyal Sign Manual. 

(2) The number of the ordinary members of the governor- 
general's council is five, or, if His Majesty thinks fit to appoint 
a sixth member, six (a). 

(3) Of the ordinary members of the governor-general's 
council, tliree must be persons who at the time of their 
appointment have been for at least ten years in the service 
of the Crown in India (i), and one must be a barrister of 
England or Ireland, or a member of the Faculty of Advocates 
of Scotland, of not less than live years' standing (c). 

(4) If any person appointed an ordinary member of the 
governor -general's council is at the time of his appointment 
in the military service of the Crown, he may not, during his 
continuance in office as such member, hold any military 
command or be employed in actual military duties. 

(a) The number is at present six. The power given by 37 & 38 Vict, 
e. 91 to appoint a sixth member specifically for public works purposes 
was made a general power by 4 Edw. Vll,e. 26. Under existing arrange- 
ments the business of the Government of India is distributed between 
nine departments — Finance, Foreign, Home, Legislative, Revenue and 
AgtMUltUre, Public Works, Commerce and Industry, Army, Military 
Supply- Of these the Foreign Department is under the immediate 
superintendence of the governor- general, and the Army Department 
is under the ( ommander- in -chief of His Majesty's forces in India 
(see a. 40 of Digest). The charge of the other departments is distri- 
of council. 
r of council is by custom five yean. 
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Aii lo bive of absence, resignation, and conditional and temporary 
appointments, see below, ss. 81-87. 

(6) The result of this restriction is that if, as occasionally happen*, 
the member of council in charge of the military supply department 
(formerly the military department) is not qualified by ten years' service 
in India, the finance member must, practically, be taken from the 
Indian Civil Service. 

(c) The member of council who is required to huld tliede qualifica- 
tions is usually styled the law member. The first holder of the post 
was Lurd Macaulay. He and his successors, down to 1853, were not 
members of the executive council, and his duties during this period 
me described by Sir Barnes Peacock in a minute of November 3, 1859, 
iiud by Sir H. S. Maine in his minute of May j. iS66 (Minutes, No. 4J). 
By the Act of 1853 (16 & 17 Vict, ft 95) he was placed in tho same 
position as the other ordinary members of the governor- general's 
council. He is at tho head of a department of his own, the Legillativt 
Department, which was formerly a branch of the Home Department, 
but which was, in pursuance of Sir H. S. Maine's naouaundKtiOQI 
(»ec Minutes by Sir H. S. Maine, No. 84), constituted a separate depart- 
ment in 1869. The duties of tbis department, and its relation to the 
other branches of the Government of India, are regulated by the rules 
and orders for the transaction of business in the council of the governor' 
Practically, its functions are to prepare the drafts of all 
legislative measures introduced into the governor-general's council, 
to consider, and in Home eases to settle, the form of regulations sub- 
mitted under the Government of India Act, 1870 (33 Vict. c. 3), and 
of the rules and regulations made under powers given by Acts of tho 
governor-general's council, to consider Bills and Acts of the local 
lcgisliilures with reference to penal clauses and oilier special points, 
and to advise other departments of the Government on various legal 
llUUll till III The law memlier of council takes charge of most of the 
Bills introduced into the governor -general's council, and is chau'man 
of the select committee* to which those Bills are referred. As to the 
ggosnl nature of his work, sec the chapter on Legislation under Lord 
Mayo, contributed by Sir James i'iujauies Stephen to Sir W. W. 
Hunter's Life oj Lord Mayo (vol. ii. chap. viii). See also Sir 11. S. 
Maine's Minute of 1868 on Over- legislation (Minutes, No. 204). 

40. — (I) The Secretary of State in Council may, ii lie 

thinks til, appoint the commander-in-chief for the time being 

of His Majesty's forces in India an extraordinary member 

of the governor-general's council, and in that case the com- 

,nder- in -chief lias rank and precedence in the council next 

ter the governor-general (a). 

(2) When and so long as the governor -general and his 

luncil are in any province administered by a governor in 

K 2 



ordinary 
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This enactment, though not specifically repealed, i.i practically 
superseded by the rules and orders nuwle under the Indian Councils 
Act, 1S61, and therefore ia not reproduced in the Digest. 

43, — (I) All orders and other proceedings of tho Governor- T! 
General in Council must be expressed to be made by the 
Governor-General in Council, and must bo signed by a 
secretary to the Government of India, or othetWJM 
Governor-General in Council may direct (a). 

(2) The governor-general may make rules and orders (')) 
for the more convenient transaction of business in his council, 
other than the business at legislative meetings, and every 
order made or act done in accordance with such rules and 
orders must he treated as being the order nr the act of the 
r-General in Council, 
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(a) Under the Act of 1793 (33 Geo. Ill, c, 52, s. 39) the signature 
referred to is that of ' the chief secretary to the couneil of the presi- 

l T nder the Act of 18 13 (53 Geo. Ill, 0. 155, 8. 79) orders or proceedings 
may be signed either by the chief secretory to the Government of the 
said presidency, or, in the absence of such chief secretary, by the 
principal secretary of the department, of anch presidency lo which such 
orderB or proceedings relate. 

Under Act II of 1834 of the Indian Legislature, each of the secretaries 
to the Government of India and to tho Government of Fort William 
in Bengal is declnred to be competent to perform all the duties and 
exercise all the powers which by any Act of Parliament or any regula- 
tion then in force were assigned to the chief secretary to the Govern- 
ment of Fort William in Bengal, and each of the secretaries to the 
Governments of Fort St. George and Bombay ia declared to be com- 
petent to perform all the duties and exercise all the powers which by 
any such Act or regulation were assigned to the chief secretaries to the 
Governments of Fort St. ( ieorge and Bombay respectively. 

Under these circumstances this section of the Digest probably repre- 
sents the form in which Parliament would re-enact the existing statutory 
provisions, especially as they are provisions which may be modified 
by Indian Acts. See 24 A 25 Viet. c. 67, s. 22. 

In practice, orders and proceedings are signed by the secretary of 
the department to which they relate. 

(6) The rules and orders made under this section appear to be treated 
by the Government of India as confidential, and have not been pub- 
lished. The most important eilci't of Qm Bcction has been to facilitate 
ihe departmental transaction of business. 



*■■• ' nil.::; ■ l^tt- ■• . r.*" 

■■I' * • ■- irr "■ —^**r n r. 
•■ •:• r.: -:-"-si if 

,..,,,. j . . c » 7 ~ * 73"i ? T-": n 

,., l4 . - - -- -- rr - !=:*»?>*, 

■-.•■■■■ • l: j-.-r.r-- .T-;e?lPr.. 

"dim- -" ::: ::i t« 
:. i-'iM' i in ■■ =rr- :: vv •■ -x-h- 

* .■-* , t , l«!l ' *r-' -:-■». HI " T J 

1 i-iiil'" 1 1 •■'■if' " TTl. 

■••-.• ■ ir." i . ii ■ «"\i i i.-« ii'ti - 
■«••:■:. *■»•!■■ " "• miMfrv : 

" ' !»»•:". : » -.1- 

i. : » ..:•-.> -.-.--. i :. si- 

■■;■!■■. : l 

*• " *' ■ ' ■ 



'•■ ■. 1. 



i.. ■ ! 



M « 



• ' " - • . 



... .,, 

' .1 .-I -■' 

- : ■ i ■ 

. » - ■ .. A" 



Ml 



Dir.EST OF STATUTORY ENACTMENTS 



■8 3 



The Charter Act of 1833 (3 4 4 Will. IV. c. 85, s. 48) enact* that 
*in every case of difference of opinion at meetings of the said Gounod 
where there shall be an equality of votes, the said governor- general 
shall hare two votes or the casting vote.* 

The difficulties which Warren Hastings encountered in his council 
under the Act of 1773 are well known, and Lord Cornwallis stipulated, 
on his appointment, that his hands should be strengthened; accord- 
ingly by an Act of 1786 {26 Geo. Ill, c. 10} the governor- general was 
empowered in special cases to override the majority of his council and 
act on his own responsibility. (See aboi-e, p. 67,) 

The provisions of the Act of 1786 were re-enacted by ss, 47, 48, and 
49 of the Charter Act of 1793 (33 Geo. Ill, c. jz), which are still in 
force, and which run as follows : — 

'47. And whereas it will tend greatly to the strength and security 
of the British possessions in India, and give energy, vigour, and dispatch 
to the measures and proceedings of the executive Government within 
the respective presidencies, if the Govern or- General of Fort William 
in Bengal and the several governor- of F> >rt Saint ( leorge and Bombay 
were vested with a discretionary power of acting without the con- 
currence of their respective councils, or forbearing to act according to 
Iheir opinions, in cases of high importance, and essentially affecting 
the public interest and welfare, thereby subjecting themselves person- 
ally to answer to their country for so acting or forbearing to act ; Be 
it enacted, that when and so often as any measure or question shall 
be proposed or agitated in the Supreme Council at Fort William in 
Bengal, or in either of the councils of Fort Saint George and Bombay, 
whereby the interests of the said united Company, or the safety or 
tranquillity of the British possessions in India, or in any part thereof, 
ars or may, in the judgement of the governor-general or of the said 
governors respectively, be essentially concerned or affected, and the 
said governor-general or Buch governors respectively shall be of opinion 
that it will be expedient, either that the measures so proposed or 
agitated ought to be adopted or carried into execution, or that the 
same ought to be suspended or wholly rejected, and the several other 
members of such council then present shall differ in and dissent from 
such opinion, the said governor- general or such governor and the other 
members of the council shall and they are hereby directed forthwith 
mutually to exchange with and communicate in council to each other, 
in writing under their respective hands (to be recorded at large on 
Iheir secret consultations), the respective grounds and reasons of their 
respective opinions ; and if after considering the saiue the said governor- 
general or such governor respectively, and the other members of the 
said council, shall severally retain their opinions, it shall and may be 
lawful to and for the said governor-general in the Supreme Council of 
Fort William, or either of the said governors in their respective councils, 
to make and declare any order (to be signed and subscribed by the said 
governor- general or by the governor making the same) for suspending 
or rejecting the measure or question so proposed or agitated, in part 
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45. — (1) Whenever the Governor-General in Council de- Provision 

for an- 

clares that it is expedient that the governor-general should pointment 
visit any part of India, unaccompanied by his council, the j e nt of" 
Governor-General in Council may appoint some member council, 
of the council to be president of the governor-general's Vict. c. 

67 8. 6.1 

council during the time of the visit. ' 

(2) The president of the governor-general's council has, 
during his term of office, the powers of the governor- 
general at ordinary meetings of the governor-general's 
council (a). 

(a) The object of this section is to make provision for the current 
business of Government during the temporary absence of the governor- 
general. The last occasion on which it was put in force was Lord 
Dufferin's visit to Burma after the annexation of Upper Burma. In 
such cases the governor-general retains his own powers under s. 47 (1). 
This power is not exercised on the occasion of the viceroy's ordinary 
annual tour. 

46. If the governor-general, or the president of the^ rov ^ lon 
governor-general's council, is obliged to absent himself from sence of 
any ordinary meeting of the governor-general's council by genera i t 
indisposition, or any other cause, and signifies his intended ^entTfrom 
absence to the council, the senior ordinary (a) member for meetings 
the time being present at the meeting presides thereat, with [24 & 25 
the like powers as the governor-general would have had, if 67° 8.7.1 
present. 

Provided that if the governor-general, or president, is at 

the time resident at the place where the meeting is assembled, 

and is not prevented by indisposition from signing any act 

of council made at the meeting, the act requires his signature ; 

but if he declines or refuses to sign it, the like provisions have 

effect as in cases where the governor-general, when present, 

dissents from a majority of the meeting of the council (b). 

(a) The word * ordinary ' is not in the Act of 1861, but is probably 
implied. 

(6) See s. 44. 

47. — (1) In any case where a president of the council Powers of 

* . governor- 

may be appointed, the Governor-General in Council may general in 
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guarantee) either declare war or commence hostilities or enter 
into any treaty for making war against any prince or State in 
India, or enter into any treaty for guaranteeing the possessions 
of any such prince or State. 

(2) In any such excepted case the Governor-General in 
Council may not declare war or commence hostilities or enter 
into a treaty for making war against any other prince or State 
than such as is actually committing hostilities or making 
preparations as aforesaid, and shall not make a treaty for 
guaranteeing the possessions of any prince or State except on 
the consideration of that prince or State actually engaging 
to assist His Majesty against such hostilities commenced or 
preparations made as aforesaid. 

(3) When the Governor-General in Council commences any 
hostilities or makes any treaty, he must forthwith communicate 
the same, with the reasons therefor, to the Secretary of State. 

(a) This section first appeared in Pitt's Act of 1784 (24 Geo. Ill, 
sera. 2, c. 25, s. 34), and was preceded by the preamble : — * Whereas 
to pursue schemes of conquest and extension of dominion in India 
are measures repugnant to the wish, the honour, and policy of this 
nation.' (See above, p. 64.) It was re-enacted, with the preamble, 
by s. 42 of the Act of 1793, and, as so re-enacted, is still on the statute 
book. It is of historical interest as an expression of the views with 
which the expansion of the territorial possessions of the East India 
Company was regarded in the eighteenth century, but as it relates 
only to hostilities against and treaties with the 'country princes or 
States in India,' it is no longer of practical importance. The last 
provision, though expressed in general terms, obviously refers to the 
hostilities and treaties referred to in the preceding part. 

PART V. 

Local Govbbnmexts. 

Qeneral. 

49. — (1) Every local Government (a) must obey the orders of Relation 
the Governor-General in Council, and keep him constantly Qov^rn- 
and punctually informed of its proceedings, and is under 5?? nt * t0 
his superintendence and authority in all matters relating to General 
the administration of its province. 



. •■■■■»■■ \. r] li«. Mi f? 1 ■,' : - ' -»««r ■*' »•«• >»/3n ' ■'- 



! i " I 'i 

infill 



■ 



HI. 

"I * ■•■ ... 






i » 



r 



I 



i- ■ 



•rt . • -i ■ ■ i ■ . . »j_- r *■ • "it* 

.. I . ' " ! 

■ . ■■■ii 



1 » - .. • 



I '■ " ■■•<■.■ 






t i 






i .■• 



.". i- ::■ : - .per<>edeii 

. .Hill I'V -. :j^ to mean 
■ ■■ »-!iii-f ^mniissioner. 
»? *i,i ■:■ ii- '. -liiu-.. v--ii i-i -.ii. ». .,' <-.-'. ,( h derined to mean 

,.■. i..] .^ • ;»; r • . , i. . . xi'rinive government 

in. lining the ex passion 
'"' ,: '*■' ' l *' ,v * 1 ""' ■■""■ \>tn the existing local 

■ -iwv.-i applied to the Govern - 



■ ..,,.. . i . j . 



j ■ - *■ 



■ i ■ i ■» .- 



, ,...--..! w ith the object of 

1 '■ rf Bengal over 'hi- 

*W ■■■« . w • #- « m m ■ w^^ -■ _ - 

«v .4.-. . ...o «T" ^ ->:».■ nfi 
■*•::■. ^ : .*tl\ ~ : id.* in- 

! * *- .: i^ ■-.;■■. :i*i-n 



■I X 

■ ■•**.•*, i \- ifflfir. 



ii ! pk;i:st of statutory enactments T89 

:i}>p<>!iit mcnt of a council for either or both of those provinces, 
.•ml whilst any Mich order is in force the governor of the pro- 
vince to which the order refers has all the powers of the 

<M»wrnor thereof in Council (d). 

{>i) It sec 1 ii 1 - desirable to avoid the term % presidency,' which dates 
h-"»n a time when British Jndia was divided into three presidencies. 
P.ut tin* (Snvcmmcnts of Madras and Bombay occupy a position differ- 
ent in mii and superior to that of the other local Governments. The 
L'"\ornni i- appointed by the Crown, and not by the governor-general ; 
he is .i-N'wted l>y an executive council, and he retains the right of com- 
niu mealing directly with the Secretary of State (above, s. 15). 

('») e.g. to the control of the governor-general. 

(c) Before the Act of 1858 the appointment** were made by the 
(Aunt of Directors with the approval of the Crown. 

('/) This power was given by the Act of 1833, but has never been 

exercised. 

51.— (i) Tlie ordinary (a) members of the councils of the Ordinary 
governors of Madras and Bombay are appointed by His f coun _ 
Majesty by warrant under the royal sign manual. ?'**(' 

(j) The number of the ordinary members of each of the said "*» c - 5A 

* UU 1 A •> " 

councils is such number not exceeding three as the Secretary 3 & 4 

Will IV 
of State directs (b). c 35, **! 

( j) Every ordinary member of the said councils must be \ 2 '& 7 is 
a person who at the time of his appointment lias been for Vict - v - , 

97, s. o.j 

at least twelve years in the service of the Crown in India (c). 

(4) Provided that if the commander-in-chief of His 
Majesty's forces in India (not being likewise governor- 
general) happens to be resident at Madras or Bombay he is, [3$ Geo. 
during his continuance there, a member of the governor's 8# ^j 
council (d). 

(a) The coininanders-in -chief of the Madras and Bombay armies 
might be appointed, and, in fact, were always appointed, extraordinary 
members of the Madras and Bombay Councils. But these offices were 
abolished by the Madras and Bombay Armies Act, 1893 (5° & $7 Vict, 
c. 02). The term 4 ordinary * is used in this section by way of dis- 
tinction from additional or legislative members (see a. 60). 

(6) The number was reduced from three to two in 1833, ***& ** 
now two. 

(c) The qualification under 33 Geo. Ill, c. 52, s. 25, is twelve years' 
residence in India in the service of the East India Company. The 






,ui;qvVPVr 



*s« t: — ••. 



» » »* . 



-ti 



■M *-MM»tli— I. 






" -c • .'.■.^•♦mr.i •«» \«tt .j I -■". li L 



■■■■• ?•- 

■ w 









Ltfr 




" ■.• -.J. 



I» # • 



.^vr.-. -■ -.<i»--.* . .ttrf*mnwt i»r »di 



uuu.. 



to 



nw tjM 



UV 



1 a«j 



••.• ■* 



f 



• -*■• .«r..iU . -rfiifr -;- lt i 



* ■ r, 






; i 

i 



c« 



*» ■ ■ ■-■ - ■... ..,*.«« r flwlltWs , . a . aB|r 

■1 - . «-|t«r iii#ln r m»j. ,i nmi 

■ Hini! a tucurdauuie 

• i . it* . * . m ri«'i t 



ma iv. 



LituleiMiU-fjovtriiore/tifiv and other Province*. 

55. — U) The provinces known us Bengal («), the United Lieutcn- 

Provinees uf Agra and Oudh (b), the Punjab (c), Burma (c) nu, -S"- 

and Eastern Bengal and Assam («) arc adininhttered by I 

I I -.' U t I ■ I I I I. I 1 1 - U " * ' ' ' I ' I I ' • < ' ■- ■ 

(,>) Every lieutenant-governor of ;i province in India is Vict, cfyc, 
appointed by the governor-general, aubjeot tu the approval "- '£■ 
of His Majesty {it). Vict e. 

(3) A lieutenant-governor must have been, at the time of a & 22 
his appoi utiuenl . at least ten years in the service of the Crown 

in India (e). 

(4) The Governor-General in Council may, with the ap- 
proval of the Secretary of State in Council, declare and limit 
the extent of the authority of any lieutenant-governor (f). 

(mJ By .-.. ib of tile Government of India Act, 1853, the Court of 
IHliml<ll mn authorized to declare that the Governor -General ot 
India should not be Governor of the Presidency of Fort William in 
bengal, but that a separate governor should be appointed for that 
presidency, and in that ease a governor wan to be appointed in liku 
manner as the governors of Madras and Bombay, and the governor- 
general's power of appointing a deputy -governor of Bengal was lu 
MM. But unless and until a separate governor of the presidency 
was so constituted, the. Governor General in Council might appoint 
any servant of the Company who had been ten years in its service in 
India lo be lieutenant-governor of such part of the territories under 
the Presidency of Fort William in Bengal us, for the time being, might 
not be under the Lieutenant-Governor of the North- Western Provinces. 
The project ot constituting a new governorship was abandoned, and 
under the alternative power a he u tenant -governor of the Lower Pro- 
vinces of Bengal (now commonly known as Bengal) was appointed in 
1S54. In October, 1905, a new province was formed by detaching 
the eastern part of Bengal from the rest of the province and uniting it 
with Assam under a lieutenant-governor. Bet Act VII of 1905. 

(6) The lieutenant -governorship of the North -Western Provinces 
was of earlier date than the lieutenant-governorship of Bengal, and 
was constituted under an Act of 1835 (5 & 6 Will, IV, c. 52). The 
Act uf 1833 hod directed the division ol the Presidency of Bengul into 
two distinct presidencies, one to be styled the Presidency of Fort 
William, the other the Presidency of Agra. The Act of 1S35 authorized 
the Court of Directors to suspend these provisions, and directed that 
during the period uf suspension the Governor-General in Council might 
appoint any servant of the Company who hod been ten years in its 
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service in India * to the office ot Uou>wumfr4iovernqr ox dei^iocthft-. 

Western Provinces now under the Hresidemnr ot Fort Wil 

Bengal.' a designation then appropriate* but aulob 

by the annexation ot the Punjab. L'ower wa* also civan to 

.md limit the extent ot the temtonea 00 plated under a 

governor, and ot the authority to he exereaed by him, Then 

mentH thus temporarily made by the Act of iS ;c were 

Act «>i rSs3 \io t\c \r Vict. e. 05. a. io. . L Lieatenan&^mmncicrf that 

North- Western Provinces w»ui tint aunouited hv 

I'Vhrnary 2Q t iS}fy (Calcutta (Gazette for March z. :5 ttx 

uient). This notification merely Rive rhe « ^ niMWfcm ^ M m ^ thi 

^K.»wprs nt 'he < lovnrnor ot Ajjra. and those power*, as deJfassn: by 

j a: \ Will. IV. c. S5. did not inctadeany ot the powers of thnGoramnw 

Onernl in Council under the Bengal Re«ratationa» Tha power gumBL 

by the Vet of \ S55 to dense the authority ot the heuaenevt-gDTexnorai 

probably superceded by the powers* under t~ & is Vict, c 77, 3-4. 

I'he Ucntenant-tiovornor ot the North- Western Pnrrmomi ueaai to 
:h- :\Uo Chief (\>mnrissinner *>t Ondh. In root, wtmtt tha ifarfcir- Went 
frontier Province wns "( instituted, the otd North- Western Proyinaae- 
wrm united with « birth 'inder * Ueoteoant-coTernrav un«t tut two 
limvinrea were designated 'he United Prormoea ox Agar ansk Oodk 
The union was ennttrrned Hy Act VII •* T002. 

i.\ Section if of the \ef «»t »S«3 ( io Ac 17 Vict, l. ^5; enacts that; 

' It shrill b^ lawful for the ''our* ot Directors ot the saint Company, 
md«T -n-"ti ■lireotinn •*nr\ ••ontml. U and unen they think tit* 10 cua- 
.t it n*i» -ii»» !iow irr*idmcv *v»thin trie torn tones suDjeat tor the time 
'.-in? " ' Hn jrtv.»rnm^«t »f »lie «.ud ('omnanv. ^nd. to declare »*■«**■ 
if)nojnr v*v»t ^.-iT** ■»" "•.<•** •.•rnt-iinea <-nau ue siiDiect to (he uovern- 
iip.^ r .i-rii •!.»!' *>rp«id<*i > if v «" . ind uiiless and until d turn, new mnejdanuy 

.,- .-.*;♦:;» ,^r» . ,- : fnr»«^H .* -*nall I ■»• '.ihWtui 1-iT t tie ftaid CoilTt ot 

i»:r ■■'' ■*■■■ , .»Hk*' -»:«•*» .ii«*crion ind •'ontrnl ;u» Tfrmnairi. jl ami when 

■ lot- »-r •.-. . iirinop?^ in addition ?■> >ucn anpouitznenta aa are 

...n ..t.-f. i-.- .'«tVir<«*;Tpr| t., ».». intinued .ind made tor the lemtonea 

.l-i'i- ■•'! ■^■tr.frw .irfnr :hi» ..iid L*ppeidenuy -»t Fort vVUiianii ^ho 
• t «K •• '»"Mf '.7 'op j.-?iH < • o»-ofnnr-< Wieral in <.'<iunciL 01 ^ lieutenant* 

/«.- - .»• inv Mf* ■ ■* ! h#» *«*rritnneti t»»r The time >>euui ^ubfeut to 

1. t, • • -^rn* # »-»p . \t<\ > 'omnnny. .*nd to >ieciare lor wnat [»ajt 
■f ,; -A •« ■' ■■"t-rw -i'ir»h !i**nt*>TiAnt.ffovt»mor >tuui Vie appointed* imd 
1 ■ ♦ ' ; * ntHr,ritv. «nd t'rnm "ime -o Mme T n revoke or uiter 

1* ■■ • — .' '»•!«• it M»mff ■' :i^w jjiwwlency "vaa not -. k xerciM*U» ')ut 

e mi#.«n«iHsf 1 :i»»*r .i#»»it#»nant-sfovi*rnor van cxercued m U59 

/ t,j H .infmnnt -f ^ir John Iawtpihv i* Lieutenant-* governor 

»* t.ji.i, rh^ r«ii** *«f 'onwtnirfion ippued to recent Acta ot 

f 1 r' '■■- r.» v :/ '.f r h** FnWpretHtinn Ant, .-iik> 15- Jk 53 Vict. 

■» ' ■ r. .t apply '<* r h«» A^t. f»f ,.^j ? ^nd. Apart from this, the 

1. . ■ » * j»ji 'inT»npr !>*--h n**iit*»nrtnt-a{ovi»rn«"iM -mder the Act o£ i^5j 

1 My • Yh^imf'ft i'V ?h<* rcifMtitution ««f i iieutenaiu-goveinur- 
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ship of the Punjab. Further powers of constituting lieutenant - 
governorships are given by s. 46 of the Indian Councils Act, 1861 
(24 & 25 Vict. c. 67), but apparently are exercisable only when a new 
legislative council is established. See the note on s. 74 below. It 
was under these further powers that in 1897 Burma, and in 1905 Eastern 
Bengal and Assam, were constituted lieutenant-governorships. 

(d) See 21 & 22 Viot. 0. 106, s. 29. 

(e) This provision applies in terms only to the lieutenant-governors 
of Bengal and the North- Western Provinces (now united with Oudh), 
but its operation has been perhaps extended by the final words of 
2 1 & 22 Vict. c. 106, 8. 29. 

(/) This sub-section reproduces s. 4 of the Act of 1854 (17 & 18 Vict. 
c « 77)i which, however, applies in terms only to the two older lieutenant- 
governorships, the language being : * It shall be lawful for the said 
Governor-General of India in Council, with the like sanction and 
approbation [i. e. of the Court of Directors and the Board of Control], 
from time to time to declare and limit the extent of the authority 
of the Governor in Council, Governor, or Lieutenant-Governor of 
Bengal, or of Agra, or the North-Western Provinces, who is now, or 
may be hereafter, appointed/ But a power to alter the limits of pro- 
vinces is given by other enactments. See s. 57 below. 

56. The Governor-General in Council may, with the ap- Power to 
proval of the Secretary of State, and by notification in the territory 
Gazette of India, take any part of British India under the un $? r ., 
immediate authority and management of the Governor- of Gover- 
General in Council, and thereupon give all necessary orders and General in 
directions respecting the administration of that part, or other- ?^^% 
wise provide for the administration thereof. Vict - °- 

77* *• 3«] 
There is reason to believe that the enactment reproduced by this 

section was passed in consequence of a minute of Sir Barnes Peacock, 
forming an enclosure to a dispatch from the Government of India, 
dated July 16, 1852, and that it was mainly designed to give the 
Governor-General in Council the power which, according to Sir Barnes 
Peacock, he had not, of taking under his immediate executive control 
territory which formed part of some one of the presidencies. The 
section has been thus applied in various cases. Thus Arakan, which 
was originally annexed to Lower Bengal, was under this section taken 
into the hands of the Governor-General in Council and annexed to 
British Burma (Foreign Department Notification, No. 30 (Political), 
dated January 16, 1862). The province of Assam (now united with 
Eastern Bengal) was constituted by removing it under this section 
from the lieutenant-governorship of Bengal, taking it under the 
Governor-General in Council, and constituting it a chief commissioner- 
ship, the regulation district of Sylhet being subsequently added to it 
in the same manner (Home Department Proclamation, No. 379, 
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manner as may seem expedient, subject to these qualifications. 03 & 2 g 

, Vict. 0. 17, 

namely— 88.4,5] 

(1) An entire district may not be transferred from one 
province to another without the previous sanction of the 
Crown, signified by the Secretary of State in Council ; 
and 

(2) Any notification under this section may be disallowed 
by the Secretary of State in Council (a). 

(a) This section is intended to reproduce the effect of the following 
enactments : — 

3 & 4 Will. IV, c. 85, s. 38. 

4 It shall be lawful for the said Court of Directors, under the control 
by this Act provided, and they are hereby required, to declare and 
appoint what part or parts of any of the territories under the govern* 
ment of the said Company shall from time to time be subject to the 
government of each of the several presidencies now subsisting or to be 
established as aforesaid, and from time to time, as occasion may require, 
to revoke and alter, in the whole or in part, such appointment, and 
such new distribution of the same, as shall be deemed expedient. 1 

28 & 29 Vict. c. 17, ss. 4, 5. 

' It shall be lawful for the Governor-General of India in Council 
from time to time to declare and appoint, by proclamation, what part 
or parts of the Indian territories for the time being under the dominion 
of Her Majesty shall be or continue subject to each of the presidencies 
and lieutenant-governorships for the time being subsisting in such 
territories, and to make such distribution and arrangement, or new 
distribution and arrangement, of such territories into or among such 
presidencies and lieutenant-governorships as to the said Governor- 
General in Council may seem expedient. 

' Provided always, that it shall be lawful for the Secretary of State 
in Council to signify to the said Governor-General in Council his dis- 
allowance of any such proclamation. And provided further, that no 
such proclamation for the purpose of transferring an entire zillah or 
district from one presidency to another, or from one lieutenant-governor- 
ship to another, shall have any force or validity until the sanction of 
Her Majesty to the same shall have been previously signified by the 
Secretary of State in Council to the governor-general.' 

The power given by the Indian Councils Act, 1861 (24 & 25 Vict, 
c. 67, s. 47), would appear from the context to be intended to be exer- 
cised for legislative purposes only, and is therefore reproduced below, 
s. 74. That given by the Act of 1865 (28 & 29 Vict. o. 17, s. 4) is wider. 
The Government of India were advised in 1878 that the Act of 1865 
enables the Governor-General in Council to transfer territory from 
a chief commissionership to a presidency or lieutenant-governorship, 
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PART VI. 

Indian Legislation. 

Legislation by Governor-General in Council. 

60. — (1) For the purposes of legislation, the governor- Addi- 
general nominates persons resident in India to be additional members 
members of his council (a). hfuff 

(2) The number of the additional members of the governor- {jjjjlj^g 
general's council is such as to the governor-general from L*4 & 25 
time to time seems expedient, but must be not less than ten ss. 9, 10, ' 
and not greater than sixteen (6). "'& - 4 

(3) At least one-half of the additional members of the B l *£' °" 3 ' 
governor-general's council must be persons not in the civil 55 * 5^ 

Vic v. c. 

or military service of the Crown in India, and if any such 14, s. 1.] 
additional member accepts office under the Crown in India 
his seat as an additional member thereupon becomes vacant. 

(4) The term of office of an additional member of the 
governor-general's council is two years. 

(5) When and so long as the governor-general and his 
council are in a province administered by a lieutenant- 
governor or chief commissioner, that lieutenant-governor or 
chief commissioner is an additional member of the council, 
in excess, if necessary, of the maximum number herein- 
before specified of additional members. 

(6) The additional members of the governor-general'B 
council are entitled to be present at the legislative meetings 
of the council, and at no others. 

(7) The Governor-General in Council may, with the ap- 
proval of the Secretary of State in Council, make regulations 
as to the conditions under which nominations may be made 
in accordance with this section, and prescribe the manner in 
which such regulations are to be carried into effect (c). 

(a) The Legislative Council of the Government of India is an ex- 
pansion of the Governor-General's executive council. Its cumbrous 
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68. — (1) The Governor-General in Council has power at Legis- 

l&til VG 

legislative meetings to make lawB (a) — power of 

(a) for all persons, for all courts, and for all places and General in 
things within British India (b) ; and Council. 

(b) for all British subjects of His Majesty and servants of the WiU - IV » 

C. 85, 88. 

Government of India within other parts of India (c) ; and 46, 51, 73. 
(r) for all persons being native Indian subjects of His Vict. c. 
Majesty or native Indian officers, soldiers, or followers jg'^^" 
in His Majesty's Indian forces, when respectively in Vict. c. 

1 7 88. I '*. 

any part of the world, whether within or without His 3/4 $$ ~ 
Majesty's dominions (d) ; and 98%. T. 

(d) for all persons employed or serving in or belonging to ^? c * 34 
His Majesty's Indian Marine Service (c) ; and 3» »• 2 - 

47 w 48 

(e) for repealing or altering any laws or regulations for Vict. c. 
the time being in force in any part of British India [or 3, 5. ' 
over any persons for whom the Governor-General in W * * 6 
Council has power to make laws] (/). *4> »• 3-3 

(2) Provided that the Governor-General in Council has 3*4 

Will. IV, 
not power to make any law repealing or affecting (g) — c . 85. 

(a) any provisions of the Government of India Act, 1833, vict. c. 95. 
except sections eighty-one, eighty-two, eighty-three, y? c * £ 8 
eighty-four, eighty-five, and eighty-six of that Act, or 21 & 22 

Vict. c. 

any provisions of the Government of India Act, 1853, 106. 

or the Government of India Act, 1854, or the Govern- Vict C J 46 

ment of India Act, 1858, or the Government of India J4 & 25 

Vict. c. 67. 

Act, 1859, or t* 16 Indian Councils Act, 1861 (h) ; or 

(b) any Act of Parliament passed after the year one 
thousand eight hundred and sixty, and extending to 
British India (i) ; or 

(c) any Act enabling the Secretary of State in Council to 
raise money in the United Kingdom for the government 
of India ; or 

(d) the Army Act (;), or any Act amending the same ; 

and has not power to make any law affecting the authority 
of Parliament (k), or any part of the unwritten laws or con- 
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officers and soldiers iii tiii' military service of the Company, and iui 
the administration of justice by courts -mitrti.il to In? holden on such 
officers and soldiers, and such articled of war from time to time to 
repeal or vary ami amend . and such articles of war shall be made uml 
taken notice of in the same manner as all other the laws and regulations 
to be made by the said Govern or- General in Council under this Act, 
.iii-I nhttll prevail and be in force, and shall lie of exclusive authority 
over all tbe native officers and soldiers in the said military service, to 
whatever presidency such officers and soldiers may belong, or where- 
soever they may be serving : l'rm idi-d in.-wnhelcss, (hat until audi 
articles of war shall be made by the s.-iid ( Governor- General in Council, 
any articles of war for or relating to the government of the Company's 
native forces, which at the time of this Act coming into operation shall 
be in force and use in any part or parts of the said territories, shall 
remain in force.' 

By s. 22 of the Indian Councils Act, 1861 (24 & 25 Viet. e. 6;), the 
Governor-General in Council was empowered at meetings for the 
purpose of making laws and regulations as aforesaid, and subject to 
tbe provisions therein contained, ' to make laws and regulations for 
repealing, amending, or altering any laws or regulations whatever 
now in force or hereafter to lie in force in the Indian territories now 
under tbe dominion of Her Majesty, and to make laws and regulation* 
for all persons, whether British or native, foreigners or others, and for 
all courts of justiee whatever, and for all places and things whatever 
within the said territories, and for all servants of the Government of 
India within the dominions of princes and States in alliance with Her 
Majesty ; and the laws and regulations so to be made by (he Governor- 
General in Council shall control and supersede all laws and regulations 
in anywise repngnaut thereto which shall have been made prior thereto 
by the governors of tbe presidencies of Fort Saint George and Botu buy- 
respectively in Council, or the Governor or Lieutenant-Governor in 
Council of any presidency or other territory for which a council may- 
be appointed, with power to make laws and regulations, under and by- 
virtue of this Act: Provided always, that the said Governor -Genera I 
in Council shall not have the power of making any laws or regulations 
which shall ro]ieal or in any way affect any of the provisions of this Act: 
'Or any of the provisions of the Government of India Act, 183& 
and of tbe Government of India Act, 1S53, and of the Govern- 
ment of India Act, 1854, which after the passing uf tins Act shall 
remain in force : 
' Or any provisions of the Government of India Act, 1M5S, or of the 

Government of India Act, 1859 : 
1 Or of any Act enabling the Secretary of Stale in Council to raise 

money in the United Kingdom for the Government of India ; 
' Or of the Acts for punishing mutiny and desertion in Her Majesty's 
Army or in Her Majesty's Indian forces respectively ; but subject 
to the provision contained in the Government of India Act, 18,33. 
». 73, respecting the Indian articles of war : 
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stitution %A the United Kingdom of Great BnUui and Ireland, 
whereon may depend in any degree the allegiance of any 
person to the Crown of the United Kingdom (/). or the 
sovereignty or dominion of the Crown over any part of British 
India (m) 

(3) The Governor -General in Council has not power, with- 
out the previous approval of the Secretary of State in Council, 
to make any law empowering any court, other than a high 
court within the meaning of this Digest (a), to sentence to 
the punishment of death any of His Majesty's natural-born 
subjects horn in Europe . or the children of such subjects, or 
abolishing any high court within the meaning of this Digest (o). 

(4) Any law made in accordance with this section controls 
and supercedes any other law or regulation repugnant thereto 
which may have been previously made by any authority 
in India (p). 

(5) A law made in accordance with this section for His 
Majesty's Indian Marine Service does not apply to any 
offence unless the vessel to which the offender belongs is at 
the time of the commission of the offence within the limits 
of Indian waters, that is to say, the high seas between the 
Cape of Good Hope on the West and the Straits of Magellan 
on the East (9), and any territorial waters between those 

(6) The punislunents imposed by any such law as last 
aforesaid for offences must be similar in character to, and not 
in excess of, the punishments which may at the time of 
making the law be imposed for similar offences under the 
Acts relating to His Majesty's Navy, except that in the case 
of persons other than Europeans or Americans imprisonment 
for any term not exceeding fourteen years or transportation 
for life or any less term may be substituted for penal servitude. 

(a) The legislative powers of the Governor- General in Council arc 
derived from a series of enactments. 

I'nritt h. 73 of the Government of India Act, 1S33 (3 A 4 Will. IV, 
c. 85), 'it ih l.wful for the said Governor-General in Council from 
time to time to make articles of war for the government of the native 
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officer* and soldiers in the military service of Uie Conip&ny, and (or 
the administration of justice by courts-martial to be holden on such 
officers and soldiers, and such articles of war from time to time to 
repeal or vary and amend ; and such articles of war shall be made and 
taken notice of in the same manner as all other the laws and regulations 
to be made by the said Governor-General in Council under this Act* 
and shall prevail and be in force, and shall be of exclusive authority 
over all the native officers and soldiers in the said military service, to 
whatever presidency such officers and soldiers may belong, or where- 
soever they may be serving : Provided nevertheless, that until such 
articles of war shall be made by the said Governor-General in Council, 
any articles of war for or relating to the government of the Company's 
native forces, which at the time of this Act coming into operation shall 
be in force and use in any part or parts of the said territories, shall 
remain in force.* 

By s. 22 of the Indian Councils Act, 1861 (24 & 25 Vict. c. 67), the 
Governor-General in Council was empowered at meetings for the 
purpose of making laws and regulations as aforesaid, and subject to 
the provisions therein contained, ' to make laws and regulations for 
repealing, amending, or altering any laws or regulations whatever 
now in force or hereafter to be in force in the Indian territories now 
under the dominion of Her Majesty, and to make lawB and regulations 
for all persons, whether British or native, foreigners or others, and for 
all courts of justice whatever, and for all places and things whatever 
within the said territories, and for all servants of the Government of 
India within the dominions of princes and States in alliance with Her 
Majesty ; and the lawB and regulations so to be made by the Governor- 
General in Council shall control and supersede all laws and regulations 
in anywise repugnant thereto which shall have been made prior thereto 
by the governors of the presidencies of Fort Saint George and Bombay 
respectively in Council, or the Governor or Lieutenant-Governor in 
Council of any presidency or other territory for which a council may 
be appointed, with power to make lawB and regulations, under and by 
virtue of this Act : Provided always, that the said Governor-General 
in Council shall not have the power of making any laws or regulations 
which shall repeal or in any way affect any of the provisions of this Act : 

4 Or any of the provisions of the Government of India Act, 1833, 
and of the Government of India Act, 1853, and of the Govern- 
ment of India Act, 1854, which after the passing of this Act shall 
remain in force : 

' Or any provisions of the Government of India Act, 1858, or of the 
Government of India Act, 1859 : 

* Or of any Act enabling the Secretary of State in Council to raise 
money in the United Kingdom for the Government of India : 

' Or of the Acts for punishing mutiny and desertion in Her Majesty's 
Army or in Her Majesty's Indian forces respectively ; but subject 
to the provision contained in the Government of India Act, 1833, 
s. 7$, respecting the Indian articles of war : 
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' Or any provisions of any Act panned in thin present session of 
Parliament, or hereafter (o be passed, or anywise affecting Her 
Majesty's Indian territories, or the inhabitants thereof: 
"Or which may affect the authority of Parliament, or the constitu- 
tion and rights of the East India Company, or any part of the un- 
written law* or constitution of the United Kingdom of Great Britain 
and Ireland, whereon may depend in any degree the allegiance 
of any person to the Crown of the United Kingdom, or the 
sovereignty or dominion of the Crown over any part of the said 
territories.' 
By 8. 1 of the Government of India Act, 1865 (28 * 19 Vict. c. 15), 
the Govern or- General of India was empowered, at meetings for the 
purpose of making laws and regulations, to make laws and reguhttuu 
for all British subjects of Her Majesty within the dominions of prince 
and States in India in alliance with Her Majesty, whether in the service 
of the Government of India or otherwise. 

By s. 1 of the Indian Councils Act, 1869 (32 ft 33 Viet. c. 98), the 
Governor-General of India in Council was empowered, at meetings for 
the purpose of making laws and regulations, to make laws and regular 
tions for all persons being native Indian subjects of Her Majesty with- 
out and beyond as well as within the Indian territories under the 
dominions of Her Majesty. And under s. 3 of the same Act a law or 
regulation so made is not to In; invalid by iva-uti only of its repealing 
or affecting ss. 81, 82, 83, 84, 85, or 86 of the Government of India 
Act, 1833. 

The Indian Marine Service Act, 1884 {47 ft 48 Viet, c. 38), gives 
power to make laws for the Indian Marine Service. 

Section 45 of the Government of India Act, TH33 {3 ft 4 Will. IV, 
e. 85), enacts that all laws and regulations made under that Act, so 
lung as they remain unrepealed, shall be of the same force and effect 
within and throughout the Indian territories as any Act of Parliament 
would or ought to be within the same territories, and shall be taken 
notice of by all courts of justice whatsoever within the same territories 
in the same manner as any public Act of Parliament would or ought to 
be taken notice of, and it shall not. be necessary to register or publish 
in anycourt of justice any laws or regulations made by theBaidGovernor- 
General in Council. This enactment has not been repealed, but the 
first part of it applies in terms only to laws made under the powers 
given by the Act of 1833, and is not reproduced in the Act of 1861, 
or expressly made applicable to laws made under the powers given by 
that Act. Its repetition or application was probably considered un> 
necessary in 1861. The exemption from the obligation to register, 
which is in general terms, was enacted with reference to the questions 
which had arisen as to the necessity for registering enactments made 
under various statutory powers conferred before 1833. (See above, 
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British legislatures with limited powers. Into power to make lit wo oil 
particular subjects with more extensive operation than laws made 
under its ordinary powers. See e. g. the Extradition. AM. 1M71J (33 ft 34 
Vict. e. 52, a. 18), the Slave Trade Act, 1876 (39 ft 40 Vict. c. 46, s. 2). 
Inc Fugitive Offenders Act, 188] (44 ft 45 Viet. e. 69, s. 32). the Colonial 
Court* of Admiralty Act, 1890 (53 ft 54 Vict. c. 27), the Colonial Pro- 
bates Act, 1892 (55 & 56 Vict. c. 6, s. 1), and the Merchant Shipping 
Act, 1S94 (57 ft 58 Vict. 0. 60, aa. 264, 368, 735, 736). 

The leading case on the geneml powers of the Indian Legislature 
is Tkt Q«ten v. Burah (1878), L. R. 3 App. Cab. 88y. The Indian 
legislature hud passed an Act (XXII of 1869) purporting:— First. 
to remove the Garo Hills from the jurisdiction of the ordinary civil 
and criminal courts, and from the law applicable to those courts, and, 
secondly, to vest the administration of civil and criminal justice in 
those territories in officers appointed by the Lieutenant-Governor of 
Bengal, The Act was to come into operation on a date to be fixed by 
the lieutenant-governor. By the ninth section the lieutenant-governor 
was empowered, by notification in the Calcutta Gazette, to extend all 
or any of the provisions of the Act to mil lain neighbouring mountainous 
districts. The validity of the Act, and particularly of the ninth section, 
was questioned, but was maintained by the Judicial Committee of tlic 
Privy Council, who held ( 1 ) that the Act was not inconsistent with the 
Indian High Courts Act, 1861 (24 ft 25 Vict. c. 104), or with the Charter 
of the Calcutta High Court ; (2) that it was in its general scope within 
the legislative powers of the Governor-General in Council; (3} that 
the ninth section was conditional legislation and not a delegation of 
legislative power, and (4) that where plenary powers of legislation exist 
as to particular subjects, whether in am imperial or in a provincial 
legislature, they may be well exercised, either absolutely or condition- 
ally ; in the latter case leaving to some external authority the time and 
manner of carrying it- legislation into effect, and the area over which 
it is to extend. 

Lord Set borne, 111 delivering the judgement of the Judicial Com- 
mittee, expre~M(] himself ;n follows:— 

'The Indian Legislature hn- [hhwi.- i , \pi , fss.|y limited l>y (In- Act. 
of the Imperial Parliament which created it, and it can, of course, do 
nothing beyond the limits which circumscribe these powers. But, 
when acting within these limits, it is not in any sense an agent or 
delegate of the Imperial Parliament, but has, and was intended to 
have, plenary powers of legislation, as law. and of the same nature, 
as those of Parliament itself. The established courts of justice, when 
a question arises whether the prescribed limits have been exceeded, 
must of necessity determine that question ; and the only way in which 
they can properly do no ia by looking to the terms of the instrument, 
by which affirmatively the legislative powers were created, and by 
which negatively they are restricted. H what has been done is legis- 
lation within the general scope of the affirmative words which give the 
power, and if it violates no express condition or restriction by which 
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that power hi ImiiUid {in which category would of course be included 
any Act of the Imperial Parliament at variance with it), it is not for 
any court of justice to inquire further, or to enlarge constructively 
those conditions and restrictions.' 

The same principles have been since laid down with respect to 
colonial legislatures in the case of Powell v. Apollo Candle Company 
{1885}, 10 App. Cas. 282. See also Harris v, Daviet (1885), 10 App. 
Cas, 279, and Mitsgrove v. Chun Teeong Toy, [1891] L. R. A. C. 274 
{the Chinese immigration case). 

In Sprvjg "■ Siggan, [1897] A. C. 238, it was held on appeal from 
the Cape that a power for the governor to add to the existing laws 
already proclaimed aud in force in Pondoland such laws as he should 
from time to time by proclamation deolare to be in force in thoar 
territories, did not authorize the issue of a proclamation for the arrest 
and imprisonment of a particular chief. 

(6) The expression used in the Indian Councils Act, 1861, ii 
Indian territories now under the dominion of Her Majesty.' Bi 
of the Indiun Councils Act, 189^ (5; & 56 Vict. c. 14), explains that 
this is to be read as if the words 'or hen-.iftei ' were inserted after 
' now.' Consequently it is represented hv British India, which n 
the territories for the time being const i tilling British India (see s 
and the notes thereon). 

(<■) The Aat of 1861 gave power to make laws ' for all servants of 
the Government of India within the dominions of princes and Stale* 
in alliance with Her Majesty.' The Act of 1865 gave power to n 
laws ' for all British subjects of Her Majesty within the dominions of 
princes or States in India in alliance with Her Majesty, whether in tin- 
service of the Government of India or not,' Consequently it may be 
Signed that the power to make laws for servants of the Government 
of India, as distinguished from British subjects generally, extends 
beyond the Native States of India. Fii 1 1 , liming regard to the sense 
in which the phrase ' princes and Studs in nlliunre with Her Majesty ' 
is commonly used in Acts relating to India, it seems safer to adopt the 
niiri'ower construction and to treat the expressions in the Act of 1861 
and in the Act of 1 S65 us synonymous '. 

The expression ' Government of India ' is defined by the I 
General Clauses Act (X of 1897), in terms which would exclude the 
local Government*. But this definition does not apply to the con- 
struction of an English Act of Parliament, and the expression ' servant- 
of the Government of India' in the Act of 1861 would doubtless be 
hold to include all servants. of the Crown employed by or under the 
Government of India, whether directly employed by the Government of 
India in its narrower sense, or by or under a local Government, a 

1 On general principles, there would seem to be no objection to legislation 
1 uriterriiig juri.iiJielioii in respect of an offeWM committed by * scrvtint ot 
the Crown in any foreign country, where the otfencc consists of a breach 0/ 

Ins duly fu the Crown. 
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whether British subjects or not. See t Iil 1 dclinition of ' Government ' 
in Act X of 1897, e. 3 (21). 

It has been argued that the expression ' British subjects of Her 
Majesty ' was used in (he Act of 1865 hi its older and narrower sense, 
aa not including persons of Asiatic descent. If so, there would be no 
power under this enactment to legislate for natives of Ceylon in the 
Niaam's territories. In practice, however, the questions referred to 
in this note do not cause difficulty because a wider power to legislate 
for persons and things outside British India can be exercised under 
the Foreign Jurisdiction Act. See below, ah. v. 

(d) The Indian Articles of War are contained in Act V of 1869, ae 
amended by Act XII of 1894. The words ' or followers ' do not occur 
in the Act of 1833, but their insertion seems to be justified by the Army 
Act, which, after a saving for Indian military law respecting officers 
or soldiers or followers in Her Majesty's Indian forces, l>eing natives 
of India, enacts (s. 180 {2) (6) ) that, ' For the purposes at this Act, 
the expression " Indian military law " means the Articles of War or 
other matters made, enacted, or in force, or which may hereafter lie 
made, enacted, or in force, under the authority of the Government of 
India ; and such articles or other matters shall extend to such native 
officers, soldiers, and followers, wherever serving.' 

(e) The East India Company used to keep a small naval force, 
known first as the Bombay Marine, and afterwards as the Indian Navy. 
This force was abolished in 1863, when it was decided that the Royal 
Navy should undertake the defence of India against serious attack by 
sea, and should also provide for the performance of the duties in the 
Persian Gulf which had been previously undertaken by tho Indian 
Navy. After the abolition of the Indian Navy, two small services, 
the Bengal Marine and the Bombay Marine, came into existence for 
local purposes, but were found to be expensive and inefficient, and 
accordingly the Government of India amalgamated them into the force 
now known as the Indian Marine. According to the preamble to 
the Indian Marine Service Act, 1884 {47 & 48 Vict. c. 38), this force was 
' employed under the direction of the Governor-Genera! in Council for 
the transport of troops, the guarding of convict settlements, the sup- 
pression of piracy, the survey of roasts and harbours, the visiting i>[ 
I i.irht houses, the relief of distressed or wrecked vessels, and other local 
objects,' and was maintained out of the revenues of India. 

The ships 011 this establishment were Government ships, but did 
not form part of the Royal Navy, and consequently did not fall within 
the provisions either of the Merchant Shipping Acts on the one hand, 
or of the Naval Discipline Act (zg & 30 Vict. c. tog) on the other. 01 
of any corresponding Indian enactments. They were in fact in the 
same kind of position as some of the vessels employed by the Board 
of Trade and by (he Post Office in ill it Uh Maters. Under these cir- 
cumstances it was thought expedient that the Govern or -General in 
Council should have power to make laws for the maintenance of 
discipline in their service ; and, accordingly, the Indian Marine Service 
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Parliamentary enactments relating lo India may lx 1 repealed or altered 
li>' Indian legislation. This power is saved by the language used in 
producing these enactments in lbs Digest. See e.g. as. 101, 103, 105. 

(i) The language of the Act of 1861 is : 'any provisions of any Act 
passed in this prcstnt session of Purliami-nf. 01 hereafter to lie passed, 
in anywise alleotirig ITl'ff MljlMlj'l lndi:iii territories, or (he inhabitants 
thereof.' See R. v. Mearea, 14 Bengal Law Reports, 106, 112. 

{;") 44 A 4: Vict. c. 58. Under a. 136 of this Act as amended by 
s. 4 of the Army (Amendment) Act, 1895 (58 ft 59 Vict. c. 7), the pay 
of an officer or soldier of Her Majesty's regular forces must be paid 
without any deduction other than the deductions authorized by this 
or by any other Act, or by any Royal warrant for the time being, or 
by any law passed by the Governor -General of India in Council. 
Thus the Indian Legislature has power to authorize deductions from 
military pay, hut this power can hardly be treated ns power to amend 
the Army Act. 

(*) After these words followed in the Act of 1861 the words 'or 
ihe constitution and rights of the Kawt India Company.' It will !«■ 
remembered that the Company was not formally dissolved until 1874. 

(I) ' Whereon may dejiend . . . United Kingdom.' These words 
are somewhat indefinite, and a wide meaning m attributed to them 
by .Mr. Justice Xonnan in ihe case of In !>"■ matter of Amter Khan. 
6 Bengal Low Reports, ;iv>. 456, 459. In this case, which turned 011 
the validity of an arrest under Regulation HI of 1818, the powers 
of the Indian Legislature under successive charters and enactments 
were fully discussed. 

(w») Are the words ' or the sovereignty,' ftc, to be connected with 
1 whereon may depend.' or with ' affecting ' ? Probably the latter. 
If so, legislation to authorize or confirm the cession of territory is 
placed by these words beyond the powers of the Indian Legislature. 
The power of the Crown to cede territory in India and elsewhere was 
fully discussed in the BhMMfftl MM, liamodhar Khan v. Deoram 
Khanji, I. I,. Et 1 Bom. 367, L. R. 2 App. Cas. 332, where the Judicial 
Committee, without ulJWWllj dv -idini: tbe DmIb QMBtlaB at issue, 
clearly intimated that in their opinion the Crown possessed the power. 
This opinion was followed by the high court at Allahabad in the case 
of Lachmi Narai/an v. Raja I'ratah Singh, I. L. R. 2 Ab. i . See further, 
Sir H. S. Maine's Minute of 1868 on the Rampore Cession case (No. 79), 
and the debates in Parliament in 1890 on the Anglo-German Agree- 
ment Bill, by which the assent of Parliament was given to the 
agreement for the cession of Heligoland, and in 19O4 [June J 1 on the 
Anglo- French Convention Bill- 
fa) i.e. a chartered high court. See a. 124. 

(o) This reproduces 3 & 4 Will. IV, c. 85, s. 46, and is the reason 
why the sanction of the Secretary of State in Council is recited in the 
preamble to the Punjab Courts Act, 1884 (XVIII of 1884, prinled in 
the Punjab Code). 
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ment of the Governor-General in Council and the asking 
of questions, but under such conditions and restrictions as to 
subject or otherwise as may be in the said rules prescribed 
and declared. No member at any such meeting of the 
council shall have power to submit or propose any resolution 
or to divide the council in respect of any such financial 
discussion or the answer to any question asked under the 
authority of this section or the rules made under this sub- 
section. Rules made under this sub-section shall not be 
subject to alteration or amendment at legislative meetings 
of the council (d). 

(a) As to the object with which this section was framed, see par. 24 
of Sir C. Wood's dispatch of August 9, 1861. 

(6) The words ' or proposed to be introduced ' and ' or having refer- 
ence to some rule for the conduct of business ' are not in the Act of 
1 86 1, but represent the existing practice. 

(c) The words ' or imposing any charge on the revenues of India ' 
might perhaps be omitted as unnecessary. 

(d) This proviso reproduces the alterations made by the Act of 1892. 
Under the existing rules the financial statement must be explained 
in council every year, and a printed copy must be given to every 
member. Any member may offer observations on the explanatory state- 
ment, the finance member has the right of reply, and the discussion 
is closed by any observations the president may think fit to make. 

65. — (1) When an Act has been passed by the governor- Atwent of 
general's council at a legislative meeting, the governor- |eneral°to 
general, whether he was or was not present in council at ^ cU : 
the passing thereof, may declare that he assents to the Act, Vict. c. 
or that he withholds assent from the Act, or that he reserves 
the Act for the signification of His Majesty's pleasure 
thereon. 

(2) An Act of the Governor-General in Council has not 
validity until the governor-general has declared his assent 
thereto, or, in the case of an Act reserved for the signification 
of His Majesty's pleasure, until His Majesty has signified 
his assent to the governor-general through the Secretary of 
State in Council, and that assent has been notified in the 
Gazette of India. 
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68. — (i) (a) The local Government (b) of any part of Power to 
British India to which this section for the time being applies ^illations. 
may propose to the Governor-General in Council the draft of j, 33 ,^ 1 ,' 
any regulation for the peace and government of that part, 2.] 
with the reasons for proposing the regulation. 

(2) Thereupon the Governor-General in Council may take 
any such draft and reasons into consideration, and when any 
such draft has been approved by the Governor-General in 
Council and assented to by the governor-general (c), it must 
be published in the Gazette of India, and in the local official 
gazette, if any, and thereupon has the like force of law and 
is subject to the like disallowance as if it had been made by 
the Governor-General in Council at a legislative meeting. 

(3) The governor-general must send to the Secretary of 
State an authentic copy of every regulation to which he has 
assented under this section. 

(4) The Secretary of State may by resolution in council 

apply this section to any part of British India as from a date 

to be fixed in the resolution, and withdraw the application of 

this section from any part to which it ha& been applied (d). 

(a) This power was conferred by the Act of 1870, with the object 
of providing a more summary legislative procedure for the more 
backward parts of British India. The enactment conferring the power 
was passed in consequence of a dispatch from the Government of India 
drafted by Sir H. S. Maine. (See Minutes by Sir H. S. Maine, Nob. 67, 
69.) The regulations made under it must be distinguished from the 
old Madras, Bengal, and Bombay regulations, which were made before 
1833 by the Governments of the three presidencies, and some of which 
are still in force. 

(6) ' Local Government ' is defined by s. 124. 

(c) It will be observed that the Governor-General in Council cannot 
amend the draft. 

(d) The Indian Statute Book has from the earliest times contained 
* deregulationizing ' enactments, i. e. enactments barring, completely 
or partially, the application in the more backward and less civilized 
parts of the country of the ordinary law, which was at first contained 
in the old 'regulations.' These enactments took varied and some- 
times very complicated forms, so that, in course of time, doubts arose, 
and it became occasionally a matter of considerable difficulty to ascer- 
tain what laws were and what were not in force in the different ' deregu- 
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ordinance so made has, for such period not exceeding six cases of 

months from its promulgation as may be declared in the gency. 

notification, the like force of law to a law made by the!^ r c 25 

Governor-General in Council at a legislative meeting ; but 6 7» *• 23.] 

the power of making ordinances under this section is subject 

to the like restrictions as the power of making laws at 

legislative meetings ; and any ordinance made under this 

section is subject to the like disallowance as a law passed 

at a legislative meeting, and may be controlled or superseded 

by any such law. 

The power given by this section has rarely been exercised, and 
should be called into action only on argent occasions. The reasons for 
a resort to it should always be recorded, and these, together with the 
Ordinance itself, should be submitted without loss of time to His 
Majesty's Government. 

Local Legislatures. 

70. The Governor of Madras in Council, the Governor Meaning 
of Bombay in Council, the Lieutenant-Governors in Council, i eg j g _ 

of Bengal, the United Provinces of Agra and Oudh, the 1 r a 3 tures - 

[see 55 * 

Punjab, Burma, and Eastern Bengal and Assam, and any 56 Vict. c. 
local legislature which may be hereafter constituted in pur- 
suance of the Indian Councils Act, 1861, are local legislatures 24 * 25 
within the meaning of this Digest. 

This section follows substantially the definition of * local legislature ' 
in the Indian Councils Act, 1892 (55 & 56 'Vict. c. 14, s. 6), with the 
modifications required by the local legislatures constituted since its 
passing. 

71. — (1) («) The legislative powers of the Governor of Constitu- 

Madras in Council and the Governor of Bombay in Council \ e gfr. 

are exercised at legislative meetings of their respective ,ative ., 

^ ^ r council 

councils. in Madras 

and 

(2) For the exercise of those powers the governors of Bombay. 
Madras and Bombay respectively must nominate persons Vict. c. 67, 
resident in India to be additional members of their councils. * 8, J^g 0, 

(3) The number of the additional members of each of the ^°*' °' J 4, 
said councils (besides the advocate-general of the province 
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(2) The governor, if present, and in his absence the senior and Bum 
ordinary member (a) of his council, presides. [24 & 2 c 

(3) In case of difference of opinion at any such legislative ^$£36* 
meeting, the opinion of the majority prevails. 

(4) In case of an equality of votes, the governor, or in his 
absence the member presiding, has a second or casting vote. 

(5) Any such legislative meeting must be held at such time 

and place as the governor appoints, and may be adjourned by 

the governor or by the person presiding at the meeting if so 

authorized by the governor. 

(a) The expression in the Act of 1861 is 'senior civil ordinary 
member/ and the word ' civil ' was perhaps intended to exclude the 
local commander-in-chief, who, however, was an extraordinary member. 
If so, the word has become unnecessary since the passing of the Madras 
and Bombay Armies Act (56 & 57 Vict. c. 62). 

73. — (1) The members of the councils of the Lieutenant- Constitn- 
Governors of Bengal (a), of the United Provinces of Agra and legis- 
Oudh (6), of the Punjab (6), of Burma (6), of Eastern Bengal J^™^ 
and Assam, and of any lieutenant-governor for whose province ©f Heuten- 

ant-gover- 

a local legislature is hereafter constituted, must be suchnon. 
persons resident in India as the lieutenant-governor, withy£ fc c 2 £- 
the approval of the governor-general, nominates, subject to M - 45. 48. 
this qualification, that not less than one-third of the members Vict. c. 
of each council must be persons who are not in the civil or ' 
military service of the Crown in India. 

(2) The number of the members of the councils of the 
lieutenant-governors of Bengal, the United Provinces of 
Agra and Oudh, of the Punjab, and of Burma respectively, is 
such as the Governor-General in Council may from time to 
time fix by proclamation, but must not be more than twenty 
for Bengal and not more than fifteen for the United Provinces 
of Agra and Oudh (c). 

(3) The number of the members of any othei council of a 
lieutenant-governor constituted for legislative purposes must 
be that fixed bv the notification under which the council is 
constituted. 
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by notification in the Gazette of India, constitute a new new local 
province (or legislative purposes, and, if necessary, appoint turn, 
a lieutenant-governor for any such provi?ice. and constitute y£ t c* 
the Lieutenant-Governor in Council of the province, as from 6 7- **■ 46- 
a date specified in the notification, a local legislature for that 
province, and fix the Dumber of the lieutenant-governor in 
Council, and define the limits of the province for which the 
Lieiiten^nt-Governoi in Council is to exercise legislative 
poweis. 

{2) Any law made by the local legislature of any province 
shall continue in force in any part of the province severed 
thnrefrom in pursuance of this section until suspended by 
a law of the govern nr- general or of the li>cal legislature to 
whose province the part is annexed (a). 

(a) This section is intended to give the effect of the existing enact- 
ments in the Act of 1861 (24 & 25 Vict c. 67, as. 46-40). which ran as 
follows ; — 

'46. It shall be lawful for the (■oviTiiur-gi-in-inl, by proclamation 
as aforesaid, to constitute from time to time new provinces for the 
purposes of this Act. to which the like provisions shall tie npplicahle ; 
and, further, to appoint from time to time a lieutenant-governor to 
iiny province ho constituted as aforesaid, and from time to time to 
declare and limit the extent of the authority of such lieulenant- 
govomor. in like manner as in provided liy the Government of India 
Act, 1854, respecting the lieutenant-governors of Bengal and the 
NVirth-WVslern Provinces. 

"47. It shall be lawful for the Governor-General in Council, by 
such proclamation as aforesaid, to fix the limits of any preskli 111 \ . 
division, province, or territory in India for the purposes of this Aet. 
and further by proclamation to divide or alter from time to time the 
limits of any such presidency, division, province, or lerritory, for the 
said purposes. Provided always, that any law or regulation made 
by the Governor or Lieutenant-Governor in Council of any presidency, 
division, province, or territory shall continue in force in any part 
l hereof which may be severed therefrom by any such proclamation, 
until superseded by law or regulation of the Governor -General in 
Council, or of the Governor or Lieutenant-Governor in Council of the 
presidency, division, province, or territory to which such parts may 
liecome annexed. 

' 48. It shall be lawful for every such Lieutenant-Governor in Council 
thin constituted to make laws for the peace and good government of 
his respective division, province, or territory ; and. except as otherwise 
hrreinhefore specially provided, all the provisions in this Act contained 
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(2) The local legislature of any province may, with the ss. 42, 43, 

previous sanction of the governor-general, but not otherwise, 55 & 56 

repeal or amend as to that province any law or regulation made " ct * c * , 

14* s. 5* J 

by any authority in India other than that local legislature (6). 

(3) The local legislature of any province may not, without 
the previous sanction of the governor-general, make or take 
into consideration any law — 

(a) affecting the public debt of India, or the customs duties 
or any other tax or duty for the time being in force and 
imposed by the authority of the Governor-General in 
Council for the general purposes of the government of 
India ; or 

(6) regulating any of the current coin, or the issue of any 
bills, notes, or other paper currency ; or 

\c) regulating the conveyance of letters by the post office or 
messages by the electric telegraph within the province; or 

(d) altering in any way the Indian Penal Code (c) ; or 

(e) affecting the religion or religious rites or usages of any 
class of His Majesty's subjects in India ; or 

(/) affecting the discipline or maintenance of any pait of 

His Majesty's naval or military forces ; or 
(g) regulating patents or copyright ; or 
(h) affecting the relations of the Government with foreign 

princes or States. 

(4) The local legislature of any province has not power 
to make any law affecting any Act of Parliament for the 
time being in force in the province (d). 

(5) Provided that an Act or a provision of an Act made 
by a local legislature, and subsequently assented to by the 
governor-general in pursuance of tha provisions contained 
in this Digest, is not to be deemed invalid by reason only 
of its requiring the previous sanction of the governor-general 

under this section. 

(a) The Governor-General in Council has concurrent power to legis- 
late for a province under a local legislature. In practice, however, 
this power is not, unless under very exceptional circumstances, exer- 
cised as to matters within the competency of the local legislature 
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(b) Under the Act of l86t a local legislature could not alter 
of the Qutneuiuent of India passed after the Act of iS6t canie 
operation. Consequently the sphere of operations of the local legis- 
latures was often inconveniently restricted by the numerous Acts 
passed by the Govern or- General in Council since i86l t particularly 
by such general Acts as the Evidence Act and the Easements Act. 
The provision reproduced in sub-section (2) was inserted in the Act of 
1892 for the purpose of removing this inconvenience. 

|c) Sir Charles Wood, when Secretary of State for India, in a dis- 
patch dated December I, 1S63, addressed the Government of India as 
follows ;— 

'Cases, no doubt, will occasionally occur when special lagjWMfal 
by the local Governments for offences not included in the Penal Code 
will be required. In these cases the general rule should be to place 
such offences under penalties already assigned in the Code to acts 
of a similar character. This mode of legislation, though an addition 
to, cannot be deemed an alteration of the Penal Code ; but if any 
ikviution is considered necessary, then the law requires that your 
previous sanction should he obtained. 

' It was the intention of Her Maje^ly'.i Government that, except 
in local and peculiar circumstances, the Code should contain the whole 
hody of penal legislation, and that all additions or modjftiMstfanl 
suggested by experience should from time to time lie incorporated in 
it. And the duty of maintaining this uniformity, of course, devolves 
upon your Excellency in Council. 

' As a general rule, for the guidance of the local councils, it would 
probably be expedient — and this appears also to be your own view — 
that all bills containing penal clause* should l«: submitted for your 
previous sanction.' 

In consequence of this dispatch all Bills introduced into a local 
legislature 11 nd containing jwnal clauses are required to t»* sent t<i the 
1 Jo 1 eminent of India for consideration as to the penal clauses. 

Ah to what would amount to an alteration of the Penal Code, see 
Minnies hy Sir II . S. Maine, Nns. ; and r'.. 

(rf) Among the Acts which a local legislature cannot ' affect ' is the 
Indian High Courts Act, 1861 (24 & 25 Viet. c. 104), and, consequently, 
questions have arisen as to the validity of laws affecting the (uxtodkd i.-n 
.if the chartered high court. It has been held that the Governor of 
Bombay in Council bus power to pass Acts limiting or regulating the 
jurisdiction of the courts established by the local legislature, and that 
such Acts are not void merely because their indirect effect may be lo 
increase or diminish the occasions for the exercise of the appellate 
jurisdiction of the high court (Pirinslmnkar Kagh •tnathji v. Government 
•■I Rotnbay, 8 Bom. H. C. Rep. A. C. I. 195). Also that the Bombay 
Legislative Council has authority to make laws regulating the rights and 
obligations of the subjects of the Bombay Government, but not to affect 
the authority of the high court in dealing with Ilium." rights and obliga- 
tion* (Coff«*wo/ Thana v. Bhatkat Mttfouttr RhHh, 1. 1.. R.. 8 Bom. 264). 
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n,J 

Tin- perww ri Hi'- Gonmor-Gaucsl b Cmmeil toaffiaol l>>- legislation 
llie prerogative of the Crown in i'\inv-:-Lv rmiugm/od tiv sl.ilutr [-it 
below, h. 70). It may perhaps 1*? inferred that tho local lej:isl.it 11 n* 
do not possess this power. But see BtU v. Municipality vf Madras, 
J5 Mud. 474. 

77.— (1) At a legislative meeting of the Governor of b 
Madras in Council or of the Governor of Bombay irrCouneil, £ 
and at a meeting of a Lieutenant-Governor in Council, no '* 
business may be transacted other than the coasideration of V 
measures introduced [or proposed to be introduced] (a) into 
the council for the purpose of enactment, or the alteration 
Of rules for the conduct of business at legislative meetings. 

(2) At any such meeting no motion may be entertained 
other than a motion for leave to introduce a measure into the 
council for the purpose of enactment, or having reference to 
a measure introduced [or proposed to be introduced into the 
council for that purpose, or having reference to some rule for 
the conduct of business] (a). 

(3) Provided that the Governors in Council of Madras and 
Bombay respectively, and the lieutenant-governor of any 
province having a local legislature, may, with the sanction 
of the Governor-General in Council, make rules for 
authorizing at any legislative meeting of their respective 
councils the diseussiou of the annual financial statement 
of their respective local Governments and the asking of 
questions, but under such conditions and restrictions as to 
subject or otherwise as may in the rules applicable to those 
BMmafla respectively be prescribed or declared. But no 
member at any legislative meeting of any such council has 
power to submit or propose any resolution or to divide the 
council in respect of any such financial discussion or the 
■mm to any question asked under the authority of this 
sub-section or the rules made under this sub-section (b). 

(4) It is not lawful for any member of any such council 
to introduce, without the previous sanction of the governor 01 
lieutenant -governor, any itiensuii affecting the public' revenues 

ni the province or imposing «n\ nhtuga on those revenues. 
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(6) Where the disallowance of any such Act has been so 

signified the governor or lieutenant-governor must forthwith 

notify the disallowance, and thereupon the Act, as from the 

date of the notification, becomes void accordingly. 

(a) Assent has been withheld on one or more of the following 
grounds : — 

(1) that the principle or policy of the Act, or of some particular 
provision of the Act, is unsound ; 

(2) that the Act, or some provision of the Act, is ultra vires of the 
local legislature ; 

(3) that the Act is defective in form. 

With respect to (3) the recent practice of the Government of India 
has, it is believed, been to avoid as much as possible criticism of the 
drafting of local Bills or Acts. 

Validity of Indian Laws. 

79. A law made by any authority in India is not invalid Removal 
solely on account of any one or more of the following reasons : — ° g t ° u b 
(a) in the case of a law made by the Governor-General in va h<hty of 

x ' J certain 

Council, because it affects the prerogative of the Crown (a) : Uwh. 

[24 & 25 
(6) in the case of any law, because the requisite proportion Vict. c. 

of members not holding office under the Crown in India J* **' ^ 

was not complete at the date of its introduction to the 34 & 35 

Council or its enactment : 34* &• i.J 

(c) in the case of a law made by a local legislature, because 

it confers on magistrates, being justices of the peace, the 

same jurisdiction over European British subjects as that 

legislature by Acts duly made could lawfully confer on 

magistrates in the exercise of authority over natives in 

the like cases (b). 

(a) This saving does not appear to apply to the local legislatures. See 
note (c) on s. 76. As to the prerogatives of the Crown, see note (a) on s. 36. 

(6) An Indian Act (XXII of 1870) was passed to confirm certain 
previous Acts of the Madras and Bombay legislatures which had been 
adjudged invalid on the ground of interference with the rights of 
European British subjects. See R. v. Reay, 7 Bom. Cr. 6, and the 
speeches of Mr. FitzJames Stephen in the Legislative Council in 1870, 
Proceedings, pp. 3^2, 384. As Indian legislation could not confer on 
local legislatures the requisite power in the future, it was conferred by 
an Act of Parliament in 1871 (34 & 35 Vict. c. 34). 
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The salary of the commander-in-chief and of lieutenant -governors 
was fixed at 100,000 Company's rupees by 16 & 17 Vict. c. 9$, s. 35, 
but the salaries so fixed were declared to be subject to the provisions 
and regulations of the Government of India Act, 1833 (3 Will. IV, c. 8$), 
concerning the salaries thereby appointed. 

The view adopted in this Digest is that these salaries can be fixed 
at any amount not exceeding the amounts specified in the Acts of 1833 
and 1853. The power to reduce has been exercised more than once, 
but it is open to argument whether the power to reduce involves a power 
to raise subsequently. 

The allowances for equipment and voyage of the officers mentioned 
in the First Schedule (and also of the bishops and archdeacons of 
Calcutta, Madras, and Bombay) may, under the Indian Salaries and 
Allowances Act, 1880 (43 Vict. c. 3), be fixed, altered or abolished by 
the Secretary of State in Council. But nothing in that Act was to 
authorize the imposition of any additional charge on the revenues of 
India. 

Sub-section (3) is taken from s. 76 of the Act of 1833. 

Under 33 Geo. Ill, c. 52, s. 32, a commander-in-chief was not to be 
entitled to any salary or emolument as member of council, unless it was 
specially granted by the Court of Directors. 

The salaries and allowances now paid under the enactments repro- 
duced in this Digest are as follows : — 



Officer. 



Viceroy and Governor-General . . . . 
Governors of Bombay and Madras . . . 

Commander-in-Chief 

Lieutenant-Governor 

Member of Governor-General's Council 
Member of Council, Madras and Bombay 

Chief Justice, Calcutta 

Puisne Judges, Calcutta 

Chief Justice, Madras 

Puisne Judges, Madras 

Chief Justice, Bombay 

Puisne Judges, Bombay 

Bishop of Calcutta 

Bishops of Madras and Bombay . . . 
Archdeacon, Calcutta 

Madras 

Bombay 



Salary. 



Rs. 

2,50,800 

1,20,000 

1,00,000 

1,00,000 

76,800 

61,440 

72,000 

45,000 

60,000 

45,000 

60,000 

45,000 

45*977 
25,600 

Pay as Senior 

Chaplains 

Rs. 3,200 



Equipment 
and Voyage l . 

£ 

3oOO 
1,000 

500 
300 



300 



300 



1 These allowances are not payable unless the officer is resident in Europe 
at the time of the appointment. 
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allowances, will, subject (o any rules in that hehnlf made by 
the Secretary of State in Council, be paid to his personal 
representatives. 

(5) If any audi officer does nut return to India or bia 
presidency, or returns to Europe, bis salary and allowances will 
be deemed to have ceased on the Jay of ha leaving India or 
bis presidency (rf).] 

(n) Under 33 Geo. Ill, c. 52, a. 37, ' the departure from India of 
any govern or- general, governor, member of council, or comniander- 
in-chief, with intent to return to Europe, shall be deemed in law a 
resignation and avoidance of hia office,' and his arrival in any part of 
Europe is to be a sufficient indication of such intent. The Act of 1833 
(3*4 Will. IV, c. 85, a. 79} enacts in almost identical words that Hie 
return to Europe, or departure from India with intent to return to Europe, 
of any Governor -General of India, governor, member of council, or 
commander-in-chief, is to be deoracd in law a resignation and avoidance 
of his office or employment. These provisions have been qualified as 
to members of council by the power to grant sick leave under the Act 
of 1861 (see s. 82). But when the Duke of Connaught wished to visit 
England in the Jubilee year during his term of office as commandcr-in- 
ohief in the Bombay Presidency a special Act had to be paased (50 Vict, 

(&) This sub-section reproduces a provision in a. 79 of the Act of 
1833, which was copied from a similar provision in the Act of 1793. 
The provision possibly arose out of the circumstances attending Warren 
Hastings' resignation in 1776 (see al>ove. p. (14), but does not appear 
to be observed in practice. 

(f) This sub-section is intended to reproduce as far as practicable 
tho effect of the enactments still in force on tins subject, but tbeir 
language is not clear, and was framed with reference to circumstances 
which no longer exist. 

Section 37 of the Act of 1793 enacts that ■ if any such governor- 
general or any other officer whatever in the service of the said Company 
shall quit or leave the presidency or settlement to which he shall 
belong, other than in the known actual service of the said Company, the 
salary and allowances appertaining to his office shall not be paid or 
payable dining his absence to any agent or other person for his use, 
and in the event of his not returning back to his station at such pre- 
sidency or settlement, or of his coming to Europe, his salary and allow- 
ances Bhall be deemed to have ceased from the day of his quitting such 
presidency or settlement, any law or usage to the contrary notwithstand- 
ing.* 

An Act of 1826 {7 Geo. IV, c. 56, s. 3), after referring to this provision. 
enacts that the ' Company may cause payment to be made to the 
representatives of officers in their service, civil or military, who, having 
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quitted or left their station** and not having proceeded or intended to 
proceed to ffurope, intending to return to their stations, have died or 
may hereafter happen to die during tlieir temporary absence within the 
limits of the said Company*! charter or at the Cape of Good Hope, of 
such salaries and allowances, or of such portions of salaries and allow- 
ances, as the officers so dying would have Iwen entitled to if they had 
returned to their station.' 

Section 79 of the Act of 1833 enacts that ' if any auoh governor- 
general or member of council of India shall leave the said territories, 
or if any governor or other officer whatever in the service of the said 
Company shall leave the presidency to which he shall belong, other 
than in the known actual service of the said Company, the salary and 
allowances appertaining to hia office shall not be paid or payable during 
his absence to any agent or other person for his use, and in the event of 
his not returning or of bis coming to Europe, his salary and allowances 
shall be deemed to have ceased from the day of his leaving the said 
territories or the presidency to which he may have belonged. Provided 
that it shall be lawful for the said Company to make such payment as 
is now by law permitted to be made to the representatives of then- 
officers or servants who. having left their stations intending to return 
thereto, shall die during their absence.' 

An Act of 1837 (7 Will. IV, c. 47) enacts that these provisions in the 
Acts of 1793 and 1833 are ' not to extend to the case of any officer or 
servant of the Company under the rank of governor or member of 
council who shall quit the presidency to whioh he shall belong in conse- 
quence of sickness under such rules as may from time to rime be estab- 
lished by the Governor- General of India in Council, or by the Governor 
in Council of such presidency, as the case may be, and who shall proceed 
to any place within the limits of the East India Company's charter, or 
to the Mauritius, of to the island of St. Helena, nor to the case of any 
officer or servant of the said Company under such rank as aforesaid who, 
with the permission of the Government of the presidency to which 
he shall belong, shall quit such presidency in order to proceed to 
another presidency for the purpose of embarking thence for Europe, 
until the departure of such officer or servant from such last -mentioned 
piv.-i(l,iic'_v with a view to return to Europe, so as that the port of such 
ilepiii'lmv for Enrnjie shall not be more distant from the place which lie 
shall have quitted in his own presidency than any port of embark ;i I Ion 
within such presidency.' 

These rules were to require the approval of the Court of Directors 
and the Board of Control. 

Finally, s. 32 of the Act of 1853 (see s. 89 of the Digest) declared that 
' Nothing in any enactment now in force, or any charter relating to the 
said Company, shall be taken to prevent the establishment, by the 
Court of Directors (under the direction and control of the said Board 
of Commissioners), from time to time, of any regulations which they 
may deem expedient in relation to the absence on sick leave or furlough 
of all or any officers and [icrsons in the service of the said Company in 






in! DIGEST OF STATUTORY ENACTMENTS 229 

India, or receiving salaries from the said Company there, under which 
they respectively may be authorized to repair to and reside in Europe 
or elsewhere out of the limits of the said Company's charter, without 
forfeiture of pay or salary, during the times and under the circum- 
stances during and under which they may now be permitted (while 
absent from their duty) to reside in places out of India within the limits 
of the said Company's charter, or during such times and under such 
circumstances as by such regulations may be permitted.' 

The powers conferred by the Act of 1853 would seem to over-ride 
the previous provisions as to salary, but not the previous provisions 
us to vacation of office. 

{d) The last two sub-sections are inserted as a rough reproduction of 
the Act of 1826, and of an enactment in the Act of 1853, but it is 
doubtful whether these enactments are still law, and whether they 
are not superseded by regulations under the Act of 1853. 

83. — (1) His Majesty may by warrant under his Sign Condi- 

_ tional 

Manual appoint any person conditionally to succeed to any appoint- 
of the offices of governor-general, governor, or ordinary rt e £ ** 
member of the council of the governor-general or of the W* 11 - IV» 
Governor of Madras or Governor of Bombay, in the event 24 & 25 

Vict. c. 67 

of the office becoming vacant, or in any other event or con- M> 2f 5.] 
tingency expressed in the appointment, and to revoke any 
such conditional appointment (a). 

(2) A person so conditionally appointed is not entitled to 
any authority, salary, or emolument appertaining to the 
office to which he is appointed, until he is in the actual pos- 
session of the office. 

(<*) By 3 & 4 WilL IV, c. 85, the power of making conditional ap- 
pointments to the offices of governor-general, governor, and member 
of the Council of Madras and Bombay was vested in the Court of 
Directors, and consequently is now vested in the Secretary of State 
(21 & 22 Vict. c. 106, 8. 3). 

Under 24 & 25 Vict. c. 67, 8. 5, the power of making conditional 
appointments to the office of ordinary member of the governor-general's 
council is apparently exercisable either by the King, or by the Secretary 
of State with the concurrence of a majority of the Council of India. 

In practice, the power is in all these cases exercised by the King only. 

84. — (1) If any person entitled under a conditional Power for 
appointment to succeed to the office of governor-general general to 
on the occurrence of a vacancy therein, or appointed absolutely ^J^JJ 6 

to that office, is in India on or after the occurrence of the before 

taking 

vacancy, or on or after the receipt of the absolute appoint- 



gorornor- 

Feneral. 

Will. IV. 
c. 85, 8. 62. 
24*25 
Vict. c. 

67, BB. 50, 

Si-] 



meut, tis the case may be, and thinks it necessary to exercise 
tiie powers of governor- general before he takes his seat in 
3-1 council, he may make known by proclamation his appoint- 
ment, and his intention to assume the office of governor- 
general. 

(2) After the proclamation, and thenceforth until he repairs 
In the place where the council may assemble, be may exercise 
alone all or any of the powers which might be exorcised by 
1 In- Huvernor-General in Council, except the power of making 
laws at legislative meetings. 

(3) All acts done in the council after the date of the pro- 
clamation, but before the communication thereof to the 
council, are valid, subject, nevertheless, to revocation Bt 
alteration by the person who has so assumed the office of 
governor-general. 

(4) When the office of governor -general is assumed under 
the foregoing provision, if there is, at any time before the 
governor-general takes his seat in council no president of 
the Council authorized to preside at legislative meetings, the 
senior ordinary member of council then present presides 
therein, with the same powers as if a president had been 
appointed and were absent. 

11 85. — (i) If a vacancy occurs in the office of governor- 
genera] when there is no conditional or other successor in 
India to supply the vacancy, the Governor of Madras, or the 
Governor of Bombay, whichever has been first appointed to 
the office of governor by His Majesty, is to hold and execute 
the office of governor- general until a successor arrives or 
until some person in India is duly appointed thereto. 

(2) Every such acting governor -general, while acting as 
such, has and may exercise all the rights and powers of the 
offiee of governor -general, and is entitled to receive tin* 
emoluments and advantages appertaining to the offiee, for- 
going the salary end allowances appertaining to his office 
of governor ; and his office of governor is supplied for the 



ill] DIGEST OF STATUTORY ENACTMENTS 231 

time during which he acts as governor-general in the manner 
directed by law with respect to vacancies in the office of 
governor. 

(3) If, on the vacancy occurring, it appears to the governor 
who by virtue of this provision holds and executes the office 
of governor-general necessary to exercise the powers thereof 
before he takes his seat in council, he may make known by 
proclamation his appointment, and liis intention to assume 
the office of governor-general, and thereupon the provisions 
of this Digest respecting the assumption of the office by 
a person conditionally appointed to succeed thereto apply. 

(4) Until such a governor has assumed the office of 
governor-general, if no conditional or other successor is on 
the spot to supply such vacancy, the senior ordinary member 
of council holds the office of governor-general until the 
vacancy is filled in accordance with the provisions of this 
Digest (a). 

(5) Every ordinary member of council so acting as 
governor-general, while so acting, has and may exercise all 
the rights and powers of the office of governor-general, and 
is entitled to receive the emoluments and advantages apper- 
taining to the office, forgoing his salary and allowances as 
member of council for that period. 

(a) Thus, on Lord Mayo's death in 1872, Sir John Strachey acted 
as governor-general from February 9 until the arrival of Lord Napier 
of Mcrchistoun on February 23. 

86. — (1) If a vacancy occurs in the office of Governor of Provision 
Madr&s or Bombay when no conditional or other successor porary 
is on the spot to supply the vacancy, the senior ordinary ^J? * e n £f m 
member of the governor's council, or, if there is no council, Governor 

of Madras 

the senior secretary to the local Government (a), holds and or Bom- 
executes the office of governor until a successor arrives, or r *J 4 
until some other person on the spot is duly appointed w * 11 - IV » 
thereto. 63] 

(2) Every such acting governor is, while acting as such, en- 
titled to receive the emoluments and advantages appertaining 
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(5) Provided as follows : — 

(a) No person may be appointed a temporary member of 
council who might not have been appointed as herein- 
before provided to fill the vacancy supplied by the 
temporary appointment ; and 

(6) If the Secretary of State informs the governor-general 
that it is not the intention of His Majesty to fill a 
vacancy in the council of the governor-general, no 
temporary appointment may be made under this section 
to fill the vacancy, and if any such temporary appoint- 
ment has been made before the date of the receipt of 
the information by the governor-general, the tenure of 
the person temporarily appointed ceases from that date. 

(a) The words * to duty ' are not in the Act, but seem to express 
the intention. 

88. — (1) An additional member of the council of the Vacancies 

... amongst 

governor-general or of a governor, or a member of the additional 
council of a lieutenant-governor, may resign his office to ^f e ™ un ™i. 
the governor-general or to the governor or lieutenant- [24 & 25 

1CI» Cm 

governor, and on the acceptance of the resignation the office 67, ss. 12, 
becomes vacant. ^l'^ 56 

(2) If any such additional member or member is absent ;j ct - c ; , 
from India or unable to attend to the duties of his office for 

a period of two consecutive months, the governor-general, 
governor, or lieutenant-governor, as the case may be, may 
declare by a notification published in the Government Gazette, 
that the seat in council of that additional member or member 
has become vacant. 

(3) In the event of a vacancy occurring by reason of the 
absence from India, inability to attend to duty, death, 
acceptance of office, or resignation duly accepted of any such 
additional member or member, the governor-general, governor, 
or lieutenant-governor, as the case may be, may nominate 
any person as an additional member or member, as the case 
may be, in his place, and every additional member or member 
so nominated must be summoned to all meetings of the 
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legislative council to which he belongs for the term oi two 
years from the date of his nomination : Provided that it is 
not lawful by Any audi nomination to diminish the proportion 
of non-official members required by law (a). 

(a) The provisions in the Ant of [S6i j* to the niinjiiliii of *ddj. 
liomit members were nuxiitiod and supplemented by the Set of j*». 

89. The Secretary of State in Council may, with the 

Ji6 , *™?7 '■■incurrence of a majority of votes at a meeting of the Council 

Vict. c. r| j i n ,ii;i make regulations as to the absence on nick leave 
95. »- ja-I 

or furlough of perrons in the service of the Crown in India. 

and the terms as to continuance or diminution of pay. salary. 

and allowances on which any such sick leave or furlough may 

be granted. 
Power to 90. The Secretary of State in Council may, with di.j 
lationt'u' '"ncurrenee of a majority of votes at a meeting of the Council 
to Indian ,,f r n , Urt mate regulation* for ilihtributitig b-tween the several 
merits, authorities in India the power of making appointments to and 
Will. IV. promotions in offices, commands, and employments under the 

ai 8 i'« 78 ' Crown in India 
Vict. e. 
io6, -s. 

3". 37-] 

part vni. 

The Civil Service or India. 
So di'i- 91. No native of British India, nor any natural-born subject 

rMDeoTof of ^' s Majesty resident therein, is, by reason only of his 
rrli«ion, religion, place of birth, descent, or colour, or any of them, dis- 
place of ablcd from holding any place, office, or employment under His 
rift 4 Majesty in India. 

'"• ■ rpv:. r p pr(( d U) .p 8 g _ 87 of the Act of 1S33, with the substitution of 



1 British India ' for ' the stud territories,' and ' His Majesty in India ' 
lor 'lite said Company.' See the comments on this enactment in 
pars. 103-100 of the dispatch of December 10, 1834. 

92. -(1) The Secretary of State in Council may, with the 

, n(l vice and assistance of the Civil Service Commissioners, make 

regulations for the examination of natural-born subjects of 
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His Majesty desirous of becoming candidates for appointment »< 
to the Civil Service of India. V 

(.>) Tin- regulations prescribe the age und ipialifieations of 
t In' candidates, and the subjects of examination. 

(3) Every regulation made in pursuance of this section must, 
be forthwith laid before Parliament. 

(4) The candidates certified to be entitled under the regula- 
lions must bo recommended fur appoint men! according to the 
niiiei i if their proficiency aw shown by their examination. 

(5) Such persons only as are so certified may be appointed 
or admitted to the Civil Service of India by the Secretary of 
State in Council (a). 

(«) The civil service rcfi rivd In in th< ■><■ tint inns is the service winch 
used to be known as the covenanted t-ivil service, but which, uniler 
the rules framed in pursuant 1 uf Sir Charles Aitchison's Co 
is designated the Civil Service of India. See above, p. [ 25. 

Where a child of a father or mother who has been naturalized under 
the Naturalization Act, 1870 (33 & 34 Viet, e. 14), hits during infaney 
become resident with the father or mother in any part of the United 
Kingdom he is, by virtue of a. 10 (5) of that Act, a naturalized British 
subject, and is entitled to be treated under the enactment reproduced 
by this clause as, if he were a natural-bora British subjeet. The expres- 
sion includes n unlive of British India, but would, apparently, not include 
a subject of a Native State in India. 

93. Subject to the provisions of this Digest, all \ 
happening in any of the offices specified or referred to ii 
Second Schedule to this Digest, and all such offices which may t 
be created hereafter, must be filled from amongst the members Vict. 1 
of the Civil Service of India belonging to the presidency 33 (; 
wherein the vacancy occurs. K 5 7 I ' 

The provision of the Act of 1793 an to tilling vacancies from among 
members belonging to the same presidency appears to be still in force, 
but has given rise to practical difficulties, and seems inapplicable to 
such offices as that of secretary to the Government of India. 

94. — (1) The authorities in India by whom appointments Power h 
■re made to offices in the Civil Service of India may appoint r;U ,i, •. <rf 
any native of India of proved merit and ability to any such ,."_',.',!', '.'| 
office, although he lias not been admitted to that service in oftl.es. 
accordance with the foregoing provisions of tins Digest. 




lor the «Mfto*SMt Of w M hW in- fit**, <if ^Wt a 

in the f J oW W W W H of TwWw A**. , »^S h orin i.h* [ndi«in2vri:JBmn»„\cr, 
iHfii. or in rnrjr nflnw A**. if PMiwnpnt -ir xh*r Saw now in rnn» in 
India. *h*H mrtrxfn i--T»*» nnfhnrftrM in India ny vhnm appnmnnBnim me 
nr m.iy '* nw)" i-'' nMnw, plnn-«. .iimI ■•mplnynumts in roe eml write 
<■( Mnr Wwjfmty in fn*K>i fivnH ipprtintina fiV ruu.ivm if India ro ,my -Hi^h 
'•ttin>, films*, nr nmpl'rym»n». .tHhongh -mch nuiv<- -ihail nor have imen 
.</|mit'"l ii |fcf< *nM fWH ■<»» vi»« Ht [n*tin. m nu*nn«r in a. jz or the iietc- 
innntirinn^ Ant prrrviA**, hm* -rnh^t in mvrth rnlra m may be Emm. ame 
If. Hm» pmMrihNf hy rii* '>ovi>rnor<ri«n*»il in Connnil and anoctkmed 
liylhf SnorAtnvy i rf AMtiin 'Vmftoil. with th* mMKMn of a majority 
i.f mnmhf-r* fn^r-^ot ; nrrfl (hit* Fnr lb* ptirpOM <*' ** ^"t tne woida 
mdw p(( fn'Ifi " «hnW jfwI'Hl* nny |r*rwin horn or domiciieti within 
th" (lorirfnfMM "f M«f M«)M«y in fwlia, of parent* habitually resident 
tn Ifirilti, nnr*! »M MffiMt-tiwI IW" f(«f tomnorary purpose* only: and 
ll.nl ii ntmll I*. Inn-ful fi.r lh« iJowmoc fbmMnl in (.'nnncil to define 
■mil li.nH ff..f« I loth to dm* Mi* i|iiai)flnniiiin 'if native* of India thus 
•■ vl.n--Tr.il . |.t..sli!i.i| lliitl wary istaiiliill'iri niwln by him for such par- 
l<mr »li»ll .«• H»l.|(.i.| h. Ih« «MH>lii.i, of Mm Mmimbify of Ht*f* in Council. 
■ - I ><••• I'Hri. f..h+ .mill If. |ti» >««.» l.iiil fur thirty dnyi Wore both 

(I.,., 1 t>.ILl„«.,| • 

1='.. H,h klMt-i.if i if IIhi >wi>imiWfl rulr* iiimIx under thii ttvtion, as* 
'*■■'■ i< ■■! l'lH>i.t|<tiH>it>ti imiito «i IimUh ' Milrfinrd by the mc- 

>(..» i- ...H.i. m-il »• lMt4i«li«( |-^iui. Ui»n w dtttnirUed In ■ X»Uv* Stale. 
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95. — (1) Where it appears to the authority in India by Power to 
... - /v , _ make pro- 

wl mm nn appointment is to be made to any office reserved to visional 

members of the Civil Service of India, that a person not being J^^J 1 ^ 

a member of that service ought, under the special circum- certain 

cases, 
stances of the case, to be appointed thereto, the authority may [24 & 2s 

appoint thereto any person who has resided for at least seven 54^8.3,4] 

years in India, and who lias, before his appointment, fulfilled 

all the tests (if any) which would be imposed in the like case 

on a member of that service. 

(2) Every such appointment is provisional only, and must 
forthwith be reported to the Secretary of State in Council, 
with the special reasons for making it ; and unless the Secretary 
of State in Council approves the appointment, with the con- 
currence of a majority of votes at a meeting of the Council of 
India, and within twelve months from the date of the appoint- 
ment notifies such approval to the authority by whom the 
appointment was made, the appointment must be cancelled. 



PART IX. 
The Indian High Courts. 
Constitution. 

96. — (1) {a) Each high court consists of a chief justice, Constitu- 
and as many judges, not exceeding fifteen (6), as His Majesty n ! j g ^ 
may think fit to appoint. r OUT &' 

(2) A judge of a high court must be — Vict - c - 

104* S8. 2, 

(a) A barrister of England or Ireland, or a member of the io-l 
Faculty of Advocates in Scotland, of not less than five 
years' standing ; or 

(6) A member of the Civil Service of India of not less than 
ten years' standing, and having for at least three years 
served as or exercised the powers of a district judge ; or 

(c) A person having held judicial office not inferior to that 
of a subordinate judge, or a judge of a small cause court, 
for a period of not less than five years ; or 
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(d) A person having been a plunder (a) of .1 high cnnit for 
a period of not less than ten years. 

(3) Provided that not lew than one-third of the judges of 
a high court, including thi> chief justice, must be such 
barristera or advocates as aforesaid, and that not leas than 
one-third must be members of the Civil Service of India. 

(a) There are four chartered high rrourts : at Calcutta, ] 
Bombay, and Allahabad. 

(6) There is power in all cases to raise the number to this a 

{c) The word ' pleader ' in the enactment rpproHucd by this section 

apparently includes every one who linn for ten years been allowed to 

' plead ' in the Indian sense, i.e. to iu>t m ■ barrister in the high court, 

though not a barrister or member ol the Faculty of Advocates. 

Tenure of 97. — (1) Every judge of a high court holds his office 

trot during His Majesty's pleasure (a). 
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(2) Any such judge may resign his office, in the case of the 
[*4**S high court at Calcutta, to the Governor-General in Council. 
204, », 4.1 and in the case of any other high court to the local 
Government of the province in which the high court is 
established. 
(i> Am to tenure during pleasure, see the note on s. 21 above. 
Prree- 98. (1) The chief justice of a high court has rank and 

■■"nf precedence before the other judges of the same court. 

(2) All the other judges of a high court have rank and 

[14 ft it, precedence according to the seniority of their appointments, 

1114. '*. Vl " n ' , * NH otherwise provided by the terms of their appointment. 

Kninricx. 99. The Secretary of State in Council may fix the salaries, 

liiiiitM nf allowances, furloughs, retiring pensions, and {where necessary) 

1 rocpwiHi'N for equipment and voyage of the chief justices and 

[14 ft 34 judges of the Reveral high courts, and from timo to time 

mi, V ti. 1 idler I hem. but any such alteration does not affect the salary 

of any judge appointed before the date thereof, 

For existing snlariea and allowances, see note on s. 80. 

Provlriim 100- (i) On the occurrence of a vacancy in the office of 

.mi. v in chief justice of a high court, and during any absence of 

nf chief "'" '' ll p ' , ' < *' j ,,f, tiee. the Governor -General in Council in the 

fiMii-i-nr ease of the high court at Calcutta, and the local Govern- 
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tkeecvR lncIsumir-jHEatiiL na* leva: taoMiixDat y«r ri'ss Xim**c-« 
to uu» iriRr* if ^uht jBCi."tt it zi» •vur^- *a»£ nn* lacsc^t /a. 
the <TMrfiarp» if 11* xhxa» if -mas ii&v. ?c unrJi Utf ;a*i« 
justice io» rvcxofert: ±thl nit avUMOK*. a* uk r»* ?*war** <«. .. 
1 2 «>i iae Trt rie r axi ag- if a Tucwnrr tl uj* :i&r* -t axr :*it*r 
jodfe cf aacr fund, "mci :?iur*L ani: snrmr uit a>wa*>f ,** acre 
*ach 79&T*. :r jil in?- «OT»:imiaii**n: :t ait <uj,*'i ;*»i?f r^ J*.*-} 
a* chief Tana:*. la* -Gor»ra:r-**««caI jzl C-.-icncu. ,x Vvsu 
GL'T«nm«Hic a* li* :*wi- Hiaj ":•»■. ilat azc*.cu5 a -lecscc,. mvii. 
*oeh ^-Bfc v ii , a.T.i:nit 1* ar* T^wimc zx. pvrarin* <c V j£Hkx>£*k* 
to the \jrr !»:wn. ^: *^c a* a j&if* :f ?ii* rirt axki . *£»£ 
the per»:c »:. k^^icLM slat *n azid perf :ctsl libe chelae ,* 
a jod^e cf \i*t :»:«rs xisC *:ci* pe»:c La* Keee *y$ver,:*v; >>y 
His Maj«t i-:- ti* <*&:* cf j>3re :f lie c^rt,. x>5 Ka* 
entered «i \k* ^jahMrst <ji iht dariaes of tl*e c^y> or xr.i; s « 
the ahseftf jodse La* mamd frca his *&*§*?*,> w nr*nl tSe 
Governor-General in Council or local Government «vs *>**$* 
to cancel the Appointment of the acting jud$e (&\ 

(a) Apparently ike person Appointed to act for the chief jttMic* *ecd 
not be a barrister jndpe. thenefc the chief jwtic* hua*rtf mwi Kr 
a baniner. See a. 97 Abc'Te*. 

(6) The appointment main* in force until the owunvtKV ^ ^^n^ 
of the contin ge ncie j mentioned in this tnbate t ioo, and hetnv v>*«uhM 
be made for a specified time. Probabhr the " acting jwl£* * trfrrtv\l 
to at the end of the su b s ec tion is the jodge acting a» chk4 jxwi^v 
r e f erred to above. There is no limit of time within mhtob th<* 
appointment most be mide. See Rao Bi/m.tnl 5iayA r. ftmt K»4 « 
L. R. 25 I. A. 54* 76. 

Jurisdiction. 

101. — (1) Subject to any law made by the Governor- J, ^ 

General in Council (a), the several high courts have such ** ^ x *^ 

court*. 

jurisdiction, original and appellate, including admiralty juris- h % < W 
diction in respect of offences committed on the high two*, ami M . \\ ( \ A \ 
all such powers and authority over or in relation to the ||Y , ,? V - X , 
administration of justice, including power to appoint clerks *■ s - 
and other ministerial officers of the court, and powei to make 111, o. sj. 
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k i;f> rule* (Of regulating the practice of the court, tia are vested in 
III.'"" them by charter, and .subject to the provisions of any such 

14I * B "' biwor charter, all such jurisdiction, powers, and authority 

irf.n. lit. were vested in any of the courts in the same presidency 
a, \' abolished by the Indian High Courts Act. 1861, at the date 
?fr« IV ' of their abolition (b). 

'* * 1- ^ Kach of the high courts at Calcutta, Madras, and 

Vict, o. Bombay is a court of record and a court of oyer and terminer 
and gaol delivery for the territories under its jurisdiction. 

(3) Subject to any law which may he made by tha Governor- 
General in Council, the said high courts tiave not and may 
not exercise any original jurisdiction in any matter con- 
cerning the revenue or concerning any act ordered or done in 
the collection thereof according to the usage and practice of 
the country or the regulations for the time being in force (c). 

(a) This power is reserved by*, oof the Indian High Courts Act, 1861. 

[!■) The jurisdiction of the chartered high courts in India is based 

partly on their charters and partly on parliamentary enactments 

The charters are to be found in the Statutory Rules and Orders 
Revised, VoL VL 

The statutory enactments still unrepealed with respect to the juris- 
diction of the high court are as follows : — 

By*. [J of the Regulating Act of 1773 (13 Geo. Ill, c. 63) the Supreme 
Court of Judicature at Fort William was declared to have full power 
and authority to exercise and perform ail civil, criminal, admiralty, and 
ecclesiastical jurisdiction, and to appoint clerks and other ministerial 
officers, and to form anil establish such rules of practice, and such rules 
for the process of the court, and to do all such things ss might be found 
necessary for the administration of justice and the due execution of 
all or any of the powers which by the charter might be granted and 
commit ted to the court. It was also to be at all times a court of record 
and a court of oyer and terminer and gaol delivery in and for the town 
of Calcutta and factory of Fort William, and the limits thereof, and the 
factories subordinate thereto. 

Under a. 14 of the same Act, the new charter of the court, and the 
jurisdiction, powers, and authorities to be thereby established, were to 
extend to all British subjects who should reside in the kingdoms or 
provinces of Bengal, Behar, and Orissa, or any of them, under the 
protection of the Company, and the court was to have full power and 
authority to hear and determine all complaints against any of His 
Mnjentv's subjects for any crime, misdemeanours, or oppressions, and 
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tO<OJKluUli hear, IImIiIiiIiiIIhIm any suit-* or actions whatsoever against 
any of His Majesty's subjects in Bengal, Behar, and Orissa. and any suit, 
action, ur complaint against any person who at the time when llie debt 
M OKQae of action ur complaint had arisen had been employed by, or 
hwn directly or indirectly in the service of, the Company, or of any of 
His Majesty's subjects. 

Section rjfi of Die EuX India Company Act. 1793 (33 Geo. Ill, 0. $2), 
enacted and declared that the power :nid authority of the supreme 
court at Calcutta extended to the high scan, and that the court should 
have full power and authority to inquire, hear, try, examine, and deter- 
mine, by the oaths of honest and lawful men, being British subjects rest- 
dent in the town of Calcutta, all treasons, murders, piracies, robberies, 
felonies, maiming, toiestallings, extortions, trespasses, misdemeanours, 
offences, excesses, and enormities, and maritime causes whatsoever, 
according to the laws and customs of the Admiralty of England, done, 
pcqielrated, or committed upon any of the high seas, and to line. 
imprison, correct, punish, chastise, and reform parties guilty and violators 
of the laws, in like and in as ample manner to all intents and purposes 
as the said court might or could do if the same were done, perpetrated, or 
committed within the limits prescribed by the charter, and not other- 
wise or in any other manner. 

The East India Act, 1797 (37 Geo. Ell, c. 142), after providing for 
the erection of courts of judicature at Madras ami Kuinbay, cave those 
courts, by s. 1 i, the jurisdiction formerly exercisable by the mayor's 
court at Madras and at Bombay, or by the courts of oyer and terminer 
or gaol delivery there, ami declared, by s. 13. that these courts were to 
have full power to hear ami lltlwnilllll ill suits mid actions I hat might lie 
brought against the inhabitants of Madras and Bombay respectively in 

mm r provided by the charter, subject however to the proviso ins. 108 

of this Digest. 

The Government of India Act, i8uo (39 & 40 Geo. Ill, c. -\<), 
authorized the grant of a charter for the establishment of a supreme 
court at Madras. It was (s. 2) to have full power to exercise such civil, 
criminal, admiralty, and ecclesiastical jurisdiction, both as to natives 
and British subjects, and to be invested with such jiowcrs and authorities, 
privileges and immunities, for the better administration of the same, 
and to be subject to the same limitations, restrictions, and control 
within Fort St. Ceorgc and the town of Madras, and the limits thereof, 
and the factories subordinate, thereto, and within the territories subject 
to or dependent on the Government of Madras, as the supreme court 
at Fort William was invested with or subject to within Fort William or tile 
kingdoms or provinces of Bengal, Hchar, and Orissa. 

The Indian Bishops and Courts Act, 1813 (4 Geo. IV, c. 71, s. 7), 
authorized the grant of a charter for tlte establishment of a supreme 
court at Bombay with jurisdiction corresponding to that previously 
given to the supreme court at Madras, and declared, by s. [7, that the 
itupremc courts at Madras and Bombay were to have the same powers 
as the supreme court at Fort William in Bengal. 
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In !>_'» mi Act (9 Geo. IT, c. 74) was pa w e d fur improving toe 
admiruVtrdioii of criminal justice in the East Indies. The only 
•action* now unrepealed in Ink Act are w. 1. 7, 8, 9, 25, 26, 56, a 
By a. 1 the Aft is declared (o extend to all persona and a." 
well on , Dili as on the high seas, over whom or which the c 
jurisdii -tj.,11 of any of Hie Majesty'* court* of justice erected or to be 
erected uit-hin the EWttat territories under the government of the 
United 1 'ijmjNMiy of Merchants ij! England trading to the East Indies 
does 01 >hall hereafter extend. Sections 7, 8, and 9, which relate to 
aeceaacii'iv, and K 52, which relates to punishments, are apparently 
Kuperw r|.-.i oa to admiralty caws by the Admiralty Offences (Colonial) 
Act, if i' 1 (1 j 4 1 j Vict. c. 96 1, and the Admiralty Jurisdiction (India) 
Act, 18" (j j & 24 Vict, c. 88) (see ; V i/»ffn Emprun v. Barton, LLK, 
id CaL .'.}*), and as to other cases by the Indian Codes. 

Sect'.n _-t, lays down a role for interpreting criminal statutes, corre- 
spondiiiu to the rule embodied for India in the General Clauses Act of 
189;, and for the United Kingdom in the Interpretation Act, 1889. 

Section -1.1 intends to British India the provisions previously enacted 
for England by 9 Geo. IV, c. ji , h. 8, with respect to offences committed 
in two different places, or partially committed in one place and completed 
ill ano> In r. but I1.1 . U-en held not to make any person liable to punish- 
ment fur ■ complete offence who would not have been so liable before. 
SeeJVju Hm/ngv. Raj.,? Moo. Ind. App, 72, 7C0XC.C.489. In thjacaee 
some Iliirmcao native subjects of the Host India Company committed 
a murder on tile OsMRJ Islands, which m tben uninhabited islands 
in the Hay of Bengal, within the limits of the Company's charter. They 
were convicted under the Act of 1828 by the supreme court of Calcutta, 
but the conviction was reversed by the Privy Council. It was held 
ilia! the place in which the offence was committed was, but the offenders 
personally were not, within the jurisdiction conferred by the statute, 
and I hat the object of the statute was only to apply to the East Indies 
the enactment previously passed for England. 

Section 110 of the Act of 1828 has been repealed, except so far as 
it iH in force in the Straits Settlements. 

The Admiralty Offences (Colonial) Act, 1849 (12 ft 13 Viot. c. 96), 
enacts that if any person within any colony (which is to include British 
India, 2 j A 24 Vict. c. 88, s. 1 ) is charged with the commission of any 
offence committed upon the sea or in any haven, river, creek, or place 
where the admiral has jurisdiction, or being so charged is brought for 
trial to any colony, all magistrates, justices of the peace, public prone- 
tutors, juries, judges, courts, public officers, and other persona in the 
colony an- to have the same jurisdiction and authority with respect to 
the offence as if the offence had been committed upon any waters situate 
within the limits of the local jurisdiction of the courts of criminal 
justice of the colony. 

The Act furt her enacts (s. j) that where any person din in any colony 
of any stroke. poisoning, or hurt, having been feloniously stricken, 
poisoned, or hurt upon the sea, or in any haven, river, creek, or place 
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rtm the admiral has jurisdiction, or at any place out of the colony, 
every offence committed in respect of any Hiich ease, whether amounting 
1 11 the o lie net! of murder or of manslaughter, or of being accessory before 
the fact to murder, or after the foot lo murder or manslaughter, nitty 
be dealt with and punished in the colony as if the offence had been 
wholly committed in tbe colony ; and if any person in charged in any 
colony with any such offence resulting in death on the sea, or in any such 
haven, Ac., the offence is to be held for the purposes of the Act to have 
been wholly committed upon the sea. 

The Admiralty Jurisdiction (India) Act. i860 (23 & 24 Vict. c. SS), 
provides (a. 2) that where any person within any place in India is charged 
with the commission of any offence in respect of which jurisdiction is 
given by the Act of 1849, or, being so charged, is brought for trial under 
that Act to any place in India, if before h.is trial he makes it appear thai 
if tbe offence charged hud been committed in that place he could have 
been tried only in the supreme court of one of the three presidencies in 
India, and claims lo be so tried, the fact is to be certified, and he is to 
be sent for trial and tried accordingly. 

The Indian High Courts Act, 1861 (24 & 2$ Vict. c. 104), abolished 
thu supreme courts at Calcutta, Madras, and Bombay, and the Com' 
pany's courts of appeal at those placed, and provided for the establish- 
ment by charter of high courts at those places. 

I 1 M li 1 s. 9, ' each of the high courts to be established under this 
Act shall have and exercise all sucli civil, criminal, admiralty and vice- 
admiralty, testamentary, intestate, and matrimonial jurisdiction, 
original and appellate, and all such powers and authority for and ill 
relation to the administration of justice in the presidency for which 
it is established, as Her Majesty may by such letters patent us aforesaid 
grunt and direct ; subject, however, to such directions and limitations 
as to the exercise of original, civil, and criminal jurisdiction beyond 
the limits of the presidency towns as may be prescribed thereby, and 
save as by such letters patent may be otherwise directed ; and, subject 
and without prejudice to the legislative powers in relation to the 
matters aforesaid of the Governor-General of India in Council, the 
high court to be established in each presidency shall have and exercise 
all jurisdiction, and every [lower and authority whatsoever in any 
manner vested in any of the courts in the same presidency abolished 
under this Act at the time of tbe abolition of such last- mentioned 

Section 1 1 declares that the existing provisions applicable lo the 
supreme courts are to apply to the high courts. 

The Courts (Colonial) Jurisdiction Act, 1874 (37 k 38 Vict, c .7), 
enacts, by s. 3, that when, by virtue of any Act of Parliament, a person 
is tried in a court of any colony (which by s. 2 is to include British 
India) for any crime or offence committed upon the high seas or else- 
where out of the territorial limits of the colony and of the local juii •■ 
diction of the court, or, if committed within that local jurisdiction, 
' punishable by that Act, he shall, upon conviction, be liable to 
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apprentice who. at the time when the otTcncc in committed, is, or 
within three mouths previously hag Itcen. employed in any British 
ship, shall be deemed to be offences of the BUM nature respectively, 
and be liable to the same punishment* respectively, and be inquired 
of, heard, tried, determined, and adjudged in the same manner and 
by the same courts and in the same placed oh if those offences had been 
committed within the jurisdiction of the Admiralty of England; and 
the costs and expenses of the prosecution of any such offence may In) 
directed to bo paid as in the case of cn«ts and elpenses of prosecu- 
tions fur otlenc.-s committed within the jurisdiction of the Admiralty 
of England.' 

It secrus to follow from these several enactments, and from parti. 29 
and 32 of tho Charters, that where a chartered high court exercises 
jurisdiction in respect of — 

(t) an offence committed on land, both the procedure and the 
substantive law to be applied are those of British India, i. e. both 
tho Code of Criminal Procedure and the Penal Code apply ; 
(2) an offence committed at sea by a native of British India, the 

position is the same ; 
13) an offence committed at sea by any other person, whether within 
territorial waters or beyond them, the procedure is regulated by 
British Indian law, but the nature of the crime and the punishment 
are determined by English law. 
See Queen Empress v. Barttm, I. L. R, 16 Cal. 23s, and Maync, 
Criminal Late of India, chap. 11. 

(<-) The enactment reproduced by this sub-section was probably 
suggested by the Patna case, as to which sec Stephen's Kuna.iu'.r i.nd 
Impcy, chap. xii. In 1873 certain licensed liquor- vendors moved the 
high court at Calcutta for a mandamus to compel the Board of Revenue 
to issue rules prescribing the fees payable for liquor licences, but it was 
held that the matter related wholly to tho revenue, and that therefore 
by 21 Geo. Ill, c. 70, s. 8, the high court had no jurisdiction {Re Avdtir 
Ckundra Shaw, 11 Beng. L. R. 250). In a later Madras case (1876) 
doubts were expressed as to the extent to which the enactment was 
still in force, and, in particular, whether it had not been repealed 
except aa to land revennc. See Collector of Sea Cuxtoms v. Pnnniar 
Chithambaraia, I. L. B. 1 Mad. Hi). In any MM it applies only to the juris- 
diction derived from the supreme court, i. e. tothc original jurisdiction. 

102. Eueh of tho high courts has superintend once over Powers of 
nil courls for the time being subject to its appellate jurisdiction, tu „ rt w j tu 
and may do any of the following things ; that is to say — "dloriiV" 

(a) call for returns ; nat0 

(6) direct the transfer of any suit or appeal from aayf*4**$ 
such court to any other court of equal or superior juris- 104,1. 15.] 
diction ; 
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It) malr* »nd 

.md pimeenrrlngs of «n«h 
(at p r ws erlb*' forma fur any umrrertmo m n 
fn* fhn rrwvl* nf k«»rrirw sny tank* » 
by th» ntnew* nf any nrb rotntB : and 
■ WnMMtof f n* to h» rtllow>-d to i hi 
and nit p-teffc" and ofl!ee»ii of inrh i-nnrta. 
PrmUW fh*« till wh rnlrs. (imm and tahtss r 

.pprnvnl in the pmrinrw of Bengal of the Gormnt- 

flensnl In fVwmril. and in th«r prfmncw of Madras or Bombay 

at tk* Vwth- Western Province* of ths local trnvprnmem (a). 

\n) A- to tJi* r*4atinn> M tin- tort fvMrta lo thn ■ottoniimM eosMa, 

wa f nrft»*r ltum. pp. • 

103, (S) flnhjeef lo any law made by the liovpTnor- 
ficnernt in Council, eaeh high cntnt may by its own rultw 
provide as it think* fit for the exercise, by on* or more judges. 
Of hf dftttm courts constituted by (wo or more judges of t.hn 
liiufi nrnfff, of the ririginnt and appellate jurisdiction ■.-cKtcd 
in I hi- court. 

U) The. chief justice of each high court determines what 
judge i" each cftflfi is to nit alone, and what judges of the 
court, whether with or without the chief justice, are to 
constitute the several division courts. 

104. (t) (") The Governor- General in Council may by 
i order transfer nny territory or place from the jurisdiction of 

nun to the jurisdiction of any other of the high courts, and 
authorize any high conrt to exercise all or any portion of its 
jurisdiction in any part of British India not included within 
the limits for which the high court, was established (6), and 
also i n ctorcise nny such jurisdiction in respect of Christian (e) 
subject* of His Majesty resident in any part of India outside 
British India (oi. 

(." The Govrrnor-tleneral in Council must transmit lo the 
Sylvian o( State an authentic ropy of every order made 
iiikIm this section 
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(3) His Majesty may signify, through the Secretary of 
State in Council, his disallowance of any such order, and such 
disallowance makes void and annuls the order as from the day 
on which the governor- general makes known by proclama- 
tion or by signification to his council that he has received 
notification of the disallowance, but no act done by any high 
court before sucli notification is invalid by reason only of such 
disallowance. 

(4) Nothing in this section affects any power of the Governor- 
General in Council in legislative meetings. 

(a) As to the object and construction of this section, see Minutes liy 
SirH. S. Main0.N0.4S. 

(b) For orders made under this provision, see Notifications, Nos. 178, 
180, 181. of September 23, 1874 ; Mayne, Criminal LaiBof India, p. 258. 
It would seem that 8. 3 of the Act of 1865 (reproduced by this provision) 
only empowered the governor -general to ranks an order transferring 
any territory from the jurisdiction of one court to the jurisdiction of 
another, and that the second branch of the section was only to enable 
the governor- general to authorize the court to which such transfer was 
made to exercise jurisdiction. If this is so, the Governor-General in 
Council could not either by order or legislation extend the local and 
personal jurisdiction of the high court at Allahabad over the province 
of Oudh, or authorize two of the judges of the high court to sit St 
Lucknow to try cases arising in Oudh, or empower the Chief Com- 
missioner of Oudh to transmit eases from Oudh for trial at Allahabad 
by judges of the high court there. 

(e) ' The comprehensive term " Christian " won doubtless used 
because, it might be convenient to give a particular high court matri- 
monial and testamentary jurisdiction over all Christian subjects.' 
Minutes by Sir H. S. Maine, Nos. 44, 45. 

(d) i.e. in Native States. See e. 124. 

105. — (t) Subject to any law made by the Governor- Exemp- 
General in Council (a), the governor- general and each of the jnriadle- 
governore of Madras and Bombay, and eaeli of the ordinary and j 10 " <lf 
extraordinary members of their respective councils, is not — court in 
(1?) subject to the original jurisdiction of any high court capacity. 
hy reason of anything counselled, ordered, or done by any <,'i{ T'g. 
of them, in his public capacity only ; nor ■»> 'S> x 7- 

(h) liable to be arrested or imprisoned in any suit or pro- in, p. 70, 
eeeding in any high court acting in the exercise of its 1? oeo. 
original jurisdiction ; nor ttfcM** 
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*- >■■ (■*) «iibjet*t lo ihe ••new*! criminal jnriariit-tion of any !n*h 

Ueo. IH, '•■>•!« in reaped of any misdemeanour M common law, >* 

4 Geo'lV under any Act <«f Parliament, or in respect of say act which 

c- 4ii •- 7-1 [f done in tCuftland would have been a misdemeanour. 

(2) The exemption under this semtion from liability to arrest 
ami imprisonment extends also to the chief justices and uther 
judges i if t be several hiizli courts. 

(a) The enactment* reproduned by this flection apply only lo the 

'irl|jinnl ju rind if I inn of the high courts, unci ue not ricepied from thtr 

Ic^wlati v« jinwer ol the governor-general's council by 24. 4 35 Vict. 

0. 67, ». 23. The exemptions from jurisdiction granted bv 21 Geo. Ill, 

<•, 7- 1. anci reproduced in this section, were eranted in 1 i saw ill win uf 

the proceeding* in the Coesijursh rase. See nbore, p. jaj Uayne, 

'Vimiwt/ Imv nf fndii, p. 301 : nod Jrkinjir v. Stmtorf .</ Aifa /«• 

Min, I. U R. I| Bom. 180. 

Wrttten 106. Subject to any law made hy the Governor-General 

gnrZn'nr- in Cooiwft the order in writing of the Governor-General in 

Tn*' " OounaU for any act is in any proceeding, civil or criminal, in 

ri"i> fir (iny hfgfe court ictina in the exercise of its original juris- 

ilteli.in, ii (till , 1intitir.1t i.iti nf the .ut, --xcept «o far a* the art 
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extend* to any [European] British subject of His Majesty (a) ; 

1 Gen. but nothing in this section exempts the governor-general, or 

hi. -•, t, 4!] any member of his council, or any person acting under their 

orders, from any proceedings in respect of any such act before 

any competent court in England. 

[n] Tli" expression in the Act of 1780 is ' British subjects,' which 
of course mint be construed in the narrower sense. As to the circum- 
stances out of which this enactment arose, see above, pp. 34 foil., and 
Mill's ftritink tndin, iv. 373-375 ; Cowell's Tagort. Lectures, p. 72 ; 
StntromiT nnd Impey, ii. 180. As to the limitations formerly imposed 
on 1 he [lowers of the Indian Governments in Hading with European 
British niihjrctfl. see In re Ameer Khan, 6B.LB. 446. and the notes 
on sk. fij and 70 of this Digest. The enactments reproduced by this 
scelinn do not npply to the Governments of Madras and Bombay. 
They lire applied to the existing high courts by the conjoint operation 
of Vi A .10 Geo. Ill, c. 79, a. 3 ; 4 Geo. IV, c. 71,8.7 : andz4 A25 Vict. 
<•. l"\. .■'. II. but appear to affect only the original jurisdiction of the 
hik-h eotlrtn. 

Procedure 107, fl) {") Subject to any law made by the Governor- 
npyirns- General in Council, if any person makes a complaint in 
ii™. *■*■' writing, and on oath, to the high court at (Calcutta of any 
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oppression or injury alleged to have been caused by any order b 
nf the govern or -general, or any member of his council, r , 
and gives security to tbc satisfaction of the high court to t. 
prosecute his complaint by indictment, information, or ' 
action before a competent court in the United Kingdom 
within two years from the making of the same or from the 
return into the United Kingdom of the person or panwiS 
complained against, he is entitled to have a true copy of any 
order of which he complains produced before the high DOUrt, 
and authenticated by the court, and he and the persons 
against whom he complains may examine witnesses on the 
matter of the complaint. 

(2) The high court must, if necessary, compel the atten- 
dance and examination of witnesses in any such case in the 
same manner as in other criminal or civil proceedings. 

(3) Sections forty to forty-five of the East India Company r 
Act, 1772. apply in the case of proceedings under lliis section 
as in the case of the proceedings referred to in those sections. 

(a) The provision reproduced by this section lias remained a dead 
letter from the date of its enactment, appears to be unnecessary, and 
could be repealed by Indian legislation. It does not apply to the 
Madras High Court, lie Wallace, I. L. R. 8 Mad. 24. 

TTie sections referred to in sub-section (3) givo jurisdiction to the 
Court of King's Bench, now the High Court, and provide for the 
taking of evidence in India, and its admissibility in England. 



l.'ii" In be administered. 
108. Subject to any law made by thn Governor -General in 
Council, the high courts, in the exercise of their original 
jurisdiction, shall, in matters of inheritance and succession to 
lands, rents, and goods, and in matters of contract and 
dealing between party and party, when both parlies are sub- 
ject to the same personal law or custom having the force of 
law. decide according to that personal law or custom, and 
when the parties are subject to different personal laws or 
custom having the force of law, decide according to the law 
or custom to which the defendant is subject. 



Law In be 
nrliiiini-. 
tercel in 



2 5° 



GOVERNMENT OF INDIA 




This section reproduces th« enactments marginally noted 
they appear to represent existing law. The qualifying words at the 
beginning of the clause represent existing law. the enactments margin- 
ally noted being, under 24 k 25 Vict. e. 67, a. 22, capable of being altered 
by Indian legislation. 

In Warren Hastings' celebrated plan for the administration of 
justice, proposed and adopted in 1772, when the East India Company 
first took upon themselves the entire management of their territories 
in India, the twenty-third mle npceially reserved their own laws to the 
natives, and provided that ' Moulavies or Brahmins ' should rap rtively 
nl bead the courts to expound the law and assist in passing the decree. 

Subsequently, when the govern or ■general and council were invested 
t>y Parliament with the power of making regulations, the provisions 
and exact words of Warren Hastings' twenty-third rule were intro- 
duced into the first regulation enacted by the Bengal Government 
for the administration of justice. This regulation was passed on 
April 17, 178a 

By section 27 of this regulation it was enacted ' that in all suits 
regarding inheritance, marring!-, and caste, and other religious ussges 
1 ir institution*, the laws of the Koran with respect to Malmnicdsntf. 
.mil those of the Sinister with respect to Gentoos, shall be invariably 
adhered to.' This section was re-enacted in the following year, in the 
1 wised Code, with the addition of the word 'succession.' Section 17 
i.f tl»' Act fit 1781 constitutes the first express recognition of Warren 
Hastings' rule in the English Statute Law. Enactments to the same 
effect have since been introduced into numerous subsequent English 
statutes and Indian Acts.— see. for example. 37 Geo. ITI, e. 142, s. 13 ; 
Bombay Regulation IV of 1827, s. 26 ; Act IV of 1872, s. 5 (Punjab) 
a* amended by Act XXI of 1878 ; Act III of 1873, s. 16 (Madras) ; Act 
XX of 1875. s. 5 (Central Provinces) ; Act XYTII of 1876, a. 3 (Oudh) ; 
Ant XII of (887, s. 37 (Bengal, North- Western Provinces, and Assam) ; 
Ail \I of t88<), s. 4 (Lower Burma). See also clauses 19 and 20 of the 
(iharter ol 1865 of the Bengal High Court, the corresponding clauses 
of the Madras and Botnh&y Charters, and clauses 13 and 14 of the 
Clitirl.T uf (be Nurlli- Western Provinces High Court. 

II" .tfi'i't, of 21 Geo. [II, c, 70, b. 17, is explained in Sarkitt r. 
ftwHUHl Magi Ihm, I. L. R. 6 CsJ. 794 (application for dower by the 
ivii Inn cif an Armenian), and Jagat Mokini Dariv. DwarkaitatH Btiaakh, 
I. L II. B C"l. 582 (where it was held that there was no question of 
ii-hI inheritance-). 

'Hie Indian Contract Act (IV of 1872) contain!" a saving (s. 2) for any 
tatute. Act, or regulation not thereby expressly repealed. This 
iving lias been held to include the enactment reproduced by this 
. under which matters of contract are, within the presidency 
towns, but not elsewhere, directed to be regulated by the personal law 
of the party, and (bus, paradoxically enough, certain rules of Hindu 
law have nminiiiucd tin ir fouling in the last part of British India 
where they might have l>ecn expected to survive. See A'ofcia Cfnndtr 
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Bannerjee v. Romesh Chunder Ghose, I. L. R. 14 Cal. 781, where it was 
held that the custom of damdupat (Law Quarterly Review for 1896, 
p. 45) was still in force in Calcutta. If, however, any native law or 
custom is already inconsistent with the terms of the Contract Act, it 
would be held to be repealed. See Madhub Chunder Poranamah v. 
Rajcoomar Dow, 14 Beng. Law Rep. 76, p. 4. 

The leading case on the extent to which English law has been intro- 
duced into India is the Mayor of Lyons v. East India Company (1836), 
reported 1 Moo. P. C. 176, and also, with useful explanatory and illus- 
trative matter, 3 State Trials, N. S. 647. The Judicial Committee in 
this case laid down the principle that the general introduction of 
English law into a conquered or ceded country does not draw with it 
such parts as are manifestly inapplicable to the circumstances of the 
settlement, and decided in particular that the English law incapaci- 
tating aliens from holding real property to their own use and trans- 
mitting it by devise or descent had never been expressly introduced 
into Bengal, and that the Statute of Mortmain, 9 Geo. II, c. 36, did 
not apply to India. See also the famous judgement of Lord Stoweil 
in The Indian Chief ; (1800) 3 Rob. Adm. 12 at pp. 28, 29 (quoted 
below, p. 354); Freeman v. Fairlie, (1828) 1 Moo. Ind. App. 304, 
2 State Trials, N. S. 1000 ; Advocate-General of Bengal v. Ranee Sur- 
nomoye Dossee, (1863) 2 Moo. P. C N. S. 22 (law as to forfeiture for 
suicide) ; and Ram Coomar Coondoo v. Chunder Canto Mookerjee, 
(1876) L. R. 2 App. Cas. 186 (law as to maintenance and champerty). 
And as to the effect of successive charters in introducing English law 
into India, see above, p. 34 ; Morley's Digest, Introduction, pp. xi, 
xxiii ; and Mr. Whitley Stokes' preface to the first edition of the older 
statutes relating to India (reprinted in the edition of 1881). 

Advocate-General. 

109. — (1) His Majesty may, by warrant under his Royal Appoint- 
Sign Manual, appoint an advocate-general for each of the powers of 
provinces of Bengal, Madras, and Bombay (a). . general! 

(2) The advocate-general for each of those provinces may jjf c .i^, 
take on behalf of His Majesty such proceedings as may be 8 - "'^ 
taken by His Majesty's Attorney-General in England (6). Vict. p. 

IO6, 8. 29.] 

(a) The advocate-general for Bengal is a law officer of the Govern- 
ment of India. 

(b) See Secretary of State for India v. Bombay Landing and Shipping 
Company, 5 Bom. H. C. R. 0. C. J., 42, and Act X of 1875, **• T 44* I 4^> 
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Kr»-t,i»i*"Ti'VM, Rwrtwu-WMiwr. 
.Inn*>(l>-- 110. (I) Thetriahnps of CaJcntta. Madras, and Bomb»r(a) 
.rf'Tiftiin bare li "' , ""V * , *»"*to such ecrlesiasLicjU jurisdiction and 
Uik-ip- epiw.rpnl functions m His Majesty may, hy lelte-rs patent, 

dfrvri for the administering holy ccrwmnnies. and fur the 
li'4 Will superintendence and good gnvwitnMit of the ministers of this 

I fnmsh of Kngland within their respective, dioceses. 
r »* I (z) The IJiwhnp of Calcutta is the metropolitan bishop in 

India, Kuhfect. nevertheless to the general superintendence and 

revision of the Archbishop nf Canterbury. 

(3) Knrh of the bishops of Madras .and Bombs*- is subject 
to the Bishop of Calcutta wt nail metropolitan, and most at 
tI.m time of hi* nppointmcnt to his bishopric or at the time of 
hi" consecration as bishop take nn oath of obedience to the 
Bishop of (Calcutta in such manner an His Majesty hy letters 
patent may be pleased to direct (b). 

(4) His Majesty may, by letters patent, vary the limits of 
the dioceses of Calcutta, Madras, and Bombay. 

1 17 * in (5) Nothing in this Digest or in any such letters patent 

VM. i\ 77. nH aforesaid prevents any person who is or has been bishop of 

any diocese in India from performing episcopal functions, not 

extending to the exercise of jurisdiction, in any diocese or 

rcpul I'd diocese at (he requeBt of the bishop thereof. 

(.i) The hishopn of Calcutta, Madras, and Bombay are the only 
[hi (inn hidmpw who air referred to in the Acts relating to India. Bishops 
linvc iiIfwi liccn Appointed, under letters patent or otherwise, for Chota 
ViiH|i<nv. l-nhore. bueknnw, Rangoon, Tinncvelly, and Travancore. 
('>) A- In Ihrse oaths, see if* ft 2Q Viet. e. 122, and 31 ft, 32 Vict. 
i\ ;.'. s. I.|. I'mler .17 A .18 Viet. e. 77, ». u, the archbishops of 
t'liiih'ilnirv or York may, in consecrating nny person to the office of 
hisltnp (iiv 1 lie purpose of exercising episcopal functions elsewhere than 
in KiiiOnnl. dispense nilh (he oath of due obedience to the archbishop. 

I'ouci in HI. (1) The Bishop of Calcutta may admit into the holy 
ftihiiii i" nnlrrw of deacon or priest any person whom he. on esamina- 
i.r.|iT» lion, deems duly qualified specially for the purpose of taking 
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on himself the cure of souls, or officiating in any spiritual (.4 <*eo. IV. 

C. 71 8. 0.1 

capacity within the limits of the diocese of Calcutta, and 
residing therein. 

(2) The deposit with the bishop of a declaration of such 
a purpose, and a written engagement to perform the same, 
signed by the person seeking ordination, is a sufficient title 
with a view to his ordination. 

(3) It must be distinctly stated in the letters of ordination 
of every person so admitted to holy orders that he has been 
ordained for the cure of souls within the limits of the diocese 
of Calcutta only. 

(4) Unless a person so admitted is a British subject, he 

is not required to take the oaths and make the subscriptions 

which persons ordained in England are required to take and 

make (a). 

(a) The enactment reproduced by this section appears to apply 
only to the Bishop of Calcutta, and is probably unnecessary, as being 
covered by the general language of the letters patent enabling the 
Bishop of Calcutta to perform all the functions peculiar and appropriate 
to the office of bishop within the diocese of Calcutta. 

112. If any person under the degree of bishop is appointed Consecra- 
to the bishopric of Calcutta, Madras, or Bombay, being at the person 
time of his appointment resident in India, the Archbishop of ^f^ap^ 
Canterbury, if so required to do by His Majesty by letters pointed to 

bishopric. 

patent, may issue a commission under his hand and seal, [3 ft 4 

Will IV 
directed to the two remaining bishops, authorizing and c g, 8 / 

charging them to perform all requisite ceremonies for the "1 

consecration of the person so to be appointed. 

U3. — (1) There may be paid to the bishops and arch- Salaries 

and allow* 

deacons of Calcutta, Madras, and Bombay, out of the revenues ances of 
of India, such salaries (a), commencing from the time at which and areh- 

they take upon themselves the execution of their office, and deacons. 

[53 Ueo. 
such [pensions (b) and] allowances as may be fixed by the III, c. 155, 

on ^Q CO 

Secretary of State in Council, but any power of alteration 4 \££ \y 9 
under this enactment shall not be exercised so as to impose c - 7*> *»• 

3» 4. S« 

any additional charge on the revenues of India. 3 & 4 
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Offences, Penalties, and I'rocedcke. 

117. If any person holding office under the Crows in India a 

does any of the following tilings ; that is to say, — 

(i) If he oppresses any of His Majesty's subjects («) within 

his jurisdiction or in the exercise of his authority : 
(2) If (except in case of necessity, the burden of proving 
wbioh shall be on him) he wilfully disobeys or wilfully 
omits, forbears, or neglects to execute any orders or 
instructions of the Secretary of State : 
(j) If he is guilty of any wilful breach of the trust and 

duty of his office and employment : 
{4) If, being the governor- general, or a governor, or a 
member of the council of the governor -general or of a 
governor, or being a person employed or concerned hi the 
collection of revenue or the administration of justice, he 
is concerned in or has any dealings or transactions by 
way of traffic or trade in any part of India {b) [otherwise 
than as a shareholder in any joint-stock company or 
trading corporation] ; 
(5) If he accepts or receives for his own use, in the discharge 
of his office, any gift, gratuity, or reward, pecuniary 
otherwise [except in accordance with rules made by the 
Secretary of State as to the receipt of presentsj, and 
except in the case of fees paid to barristers, physicians, 
surgeons, and chaplains in the way of their respective 
professions ; 
he is guilty of a misdemeanour. 

If a person is convicted of having accopted or received any 
such gift, gratuity, or reward, the court may order that the 
gift, gratuity, or reward, or any part thereof, be restored to 
the person who gave it, and that the whole or any part of any 
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(r) lends any money or other valuable thing to any other 
person for the purpose of being lent to any such native 
prince ; or 
(d) takes, holds, or is concerned in any bond, note, or other 
security granted by any such native prince for the repay- 
ment of any loan or money hereinbefore referred to, 
he is guilty of a misdemeanour. 

(2) Every bond, note, or security for money, of what kind 
or nature soever, taken, held, or enjoyed, either directly or 
indirectly, for the use and benefit of any British subject, 
contrary to the intent of this section, is void (a). 

(a) The enactment reproduced by this section was passed in 1797 to 
stop the scandals caused by the lending of money by European adven- 
turers to native princes on exorbitant terms. See above, p. 7 1 . The 
expression ' British subject,' as used in the Act of 1797, would doubtless 
be construed in its narrower sense, as not including natives of India. 

119. — (1) If any person holding office under the Crown in Prosecu- 
India commits any offence referred to in this Digest, or any offences in 
other crime or offence, the offence may, without prejudice to r^n^ 
any other jurisdiction, be inquired of, heard, tried, and deter- HI, c. 

47, 8. 4. 

mined before His Majesty's High Court of Justice, and be i\ Geo. 
dealt with as if committed in the county of Middlesex. g * c * 3 ' 

(2) Every British subject is amenable to all courts of 2I ?? ' I ?i 
justice in Great Britain of competent jurisdiction to try 
offences committed in India for any offence committed within 

India and outside British India as if the offence had been com- 
mitted within British India. 

(3) Every prosecution in respect of any offence referred to 

in this section must be commenced within five years after 

the commission of the offence, or after the arrival in the 

United Kingdom of the person who committed the offence, 

whichever is later (a). 

(a) This section is merely an imperfect attempt to reproduce several 
enactments of the eighteenth century which are still unrepealed, and 
which, though obsolete as respects procedure, may still be of impor- 
tance with respect to jurisdiction. Section 67 of 33 Geo. Ill, c. 52, has 
been repealed as to Indian courts by Act XI of 1872, but is still unre- 
pealed as to courts in the United Kingdom* 

ILBEKT 9 
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to be committed, and may be laid, inquired of, and tried in the county 
of Middlesex ' (13 Geo. Ill, c. 63, 8. 39). 

' No prosecution or suit shall be carried on against the said governor- 
general, or any member of the council, before any court in Great 
Britain (the High Court of Parliament only excepted), unless the same 
shall be commenced within five years after the offence committed, or 
within five years after his arrival in England ' (21 Geo. Ill, c. 70, s. 7). 

' All His Majesty*8 subjects, as well servants of the said united 
Company as others, shall be and are hereby declared to be amenable 
to all courts of justice, both in India and Great Britain, of competent 
jurisdiction to try offences committed in India, for all acts, injuries, 
wrongs, oppressions, trespasses, misdemeanours, offences, and crimes 
whatever, by them or any of them done or to be done or committed in 
any of the lands or territories of any native prinoe or State, or against 
their persons or properties, or the persons or properties of any of 
their subjects or people, in the same manner as if the same had been 
done or committed within the territories directly subject to and under 
the British Government in India * (33 Geo. Ill, c. 52, s. 67). 

* All penalties, forfeitures, seizures, causes of seizure, crimes, mis- 
demeanours, and other offences, which shall arise or be incurred or 
made under or shall be committed against this Act, shall be sued for, 
prosecuted, examined, recovered, and adjudged in any of His Majesty's 
Courts of Record at Westminster, or in the Supreme Court of Judicature 
at Fort William in Bengal, or in one of the mayors' courts at Madras or 
Bombay respectively, in manner following ; that is to say, all such pe- 
cuniary penalties, and all forfeitures of ships, vessels, merchandise and 
goods, shall and may be sued for, condemned, and recovered by action, 
bill, suit, or information, wherein no essoin, protection, wager of law, 
or more than one imparlance, shall be granted or allowed ; and all such 
seizures, whether of any person or of any ships, vessels, merchandise and 
goods, and all causes of such seizures, shall be cognizable in such actions, 
suits, or prosecutions as shall bring into question or relate to the lawful- 
ness or regularity of any such seizure ; and all such offences as by this 
Act are not made punishable by pecuniary penalties or by any forfeiture 
of goods, but by fine or imprisonment, or both, or are hereby created, 
without providing any particular punishment, shall be prosecuted by 
indictment or information as misdemeanours, for breach thereof, and 
shall be punished by fine or imprisonment, or both, at the discretion 
of the court in which such prosecution shall, by virtue of this Act, be 
begun and carried on ; and if such prosecution for a misdemeanour 
shall be in any of the said courts in the East Indies, and the person or 
persons prosecuted shall be there convicted, it shall be lawful for such 
court to order, as part or for the whole of the punishment, any such 
person or persons to be sent and conveyed to Great Britain ' (33 Geo. Ill, 
c. 52, s. 140). 

'Whenever any action, bill, suit, information, or indictment shall 
be brought or prosecuted in any of His Majesty's Courts of Record at 
Westminster, for any offence against this Act, whether for a penalty, 

S 2 
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(2) If on examination taken on oath in writing of any 
credible witness before the Governor-General in Council or 
the Governor in Council there appear reasonable grounds 
for the charge, the governor-general or governor may commit 
the persons suspected or accused to safe custody, and must 
within a reasonable time, not exceeding five days, cause to be 
delivered to him a copy of the charge or accusation on which 
he is committed. 

(3) The person charged may deliver his defence in writing, 
with a list of such witnesses as he may desire to be examined 
in support thereof. 

(4) The witnesses in support of the charge and of the 
defence must be examined and cross-examined on oath in the 
presence of the person accused, and their depositions and 
examination must be taken down in writing. 

(5) If, notwithstanding the defence, there appear to the 
Governor-General in Council or Governor in Council reasonable 
grounds for the charge or accusation and for continuing the 
confinement, the person accused is to remain in custody until 
he is brought to trial in India or sent to England for that 
purpose. 

(6) All such examinations and proceedings or attested copies 
thereof under the seal of the high court must be sent to the 
Secretary of State as soon as may be in order to their being 
produced in evidence on the trial of the person accused in the 
event of his being sent for trial to England. 

(7) If any such person is to be sent to England the governor- 
general or governor, as the case may be, must cause him to 
be sent to England at the first convenient opportunity, unless 
he is disabled by illness from undertaking the voyage, in 
which case he must be so sent as soon as his state of health 
will safely admit thereof. 

(8) The examinations and proceedings transmitted in pur- 
suance of tills section are to be deemed and received as evidence 
in all courts of law, subject to any just exceptions as to the 
competency of the witnesses (a). 
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li| Tlw provwiofm nt ihf As* of 179?. i-nprodiwed hy this mtuud. 
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PART XII. 

Sumjuanrru.. 
flMNpi 

Saving as 131.— (1) Nothing in this Digest derogates from or inter- 

rigntaand AM «ith the right* vested in His Majesty, or the powers 

P **"' vested in the Secretary of State in Council, in relation to the 

Will. IV, C.uVfttirmml yf Britiol. Jikdia, by any law 111 iunv aC tiro 

(i. ' pawning of the Government of India Act, 1850. 

\^ct (■' * 2 ' Nothing in this Digest affects the power of Parliament 

(17. «. ;-•] to control the proceedings of the Governor- General in Council 

or nf uny local Government, or to repeal or alter any law or 

regulation made by any authority in British India, or to 

legislate for British India and the inhabitants thereof («). 

(1) Thee savings, reproduced from the Acta of 1833 and 1861, are 
important as showing that the parliamentary enactments relating to 
Indin «'cre never intended to be and cannot be construed as a complete 
rode of the powers nnd rights exercisable by or with reference to the 
( liivernment of India. 

Treaties, 122.- (1) All treaties made by the East India Company 
and lin-"' arp - R " ^ nr M ,nf, - v M * in ^ 0TCfl ' binding on His Majesty (o). 
Kb'Vi" "v ' 2 * *" eon * T * <, t» made and liabilities incurred by the East 
Cinrvpriny. Itidin Company may, bo far as they are still outstanding, be 
Viot eV enforced by and against the Secretary of State in Council. 
'**■ " r, ~ ! (o) A treaty, unless ronfirmed by legislation, cannot affect private 

tight" el British subjects in times of peace. Walker v. Batrd, [1892] 

A. I'. 40J, 40- 
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123. All orders, regulations, and directions lawfully made Orders of 
or given by the Court of Directors of the East India Company, Company* 
or by the Commissioners for the Affairs of India, are, so far fc 1 * 22 
as they are in force, to be deemed to be orders, regulations, 106, s. 59.] 
and directions made by the Secretary of State under the 
Government of India Act, 1858. 



Definitions. 

124. In this Digest the following expressions, unless the Defini- 
contrary intention appears, have the meanings hereby respec- 
tively assigned to them ; namely, — 

(1) The expression ' British India ' means all territories 
and places within His Majesty's dominions which are 
for the time being governed by His Majesty through 
the Governor-General of India or through any governor 
or other officer subordinate to the Governor-General of 
India (a). 

(2) The expression * India ' means British India together 
with any territories of any native prince or chief under the 
suzerainty of His Majesty exercised through the Gover- 
nor-General of India, or through any governor or other 
officer subordinate to the Governor-General of India (a). 

• (3) The expression ' province ' means any part of British 
India the executive government of which is administered 
by a Governor in Council, governor, lieutenant-governor, 
or chief commissioner (6). 

(4) The expression ' local Government ' means a Governor in 
Council, lieutenant-governor, or chief commissioner (c). 

(5) The expression ' high court ' means a court established 
for some part of British India by His Majesty's letters 
patent (d). 

(6) The expression ' Civil Service of India ' means the 
service so designated in the rules now in force. 

(7) The expression ' office ' includes place and employment. 
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; rf A 39 Vict, a. 17. a. t ; ; j A 54 Viet, c 37. 



nih-n of these Slate* and the Brhiah Crown 
«* tlw i-iratn'Mtit aathwrity throughout India. It a 
]»fh*fw inrapaMr <A prf-lM -WWutton. Lot which is usefully rmployvd 

■ ■ t It polttiiial authority ntrrunl by one State a 
unit upiirnilmflUng more or less ciosely 10 com pier* sovereignty 
Ifullnn'IV J HTtiprudrHfJ!, ed. 7. lip. 45, 347, and below. Chapter v 
The ii-rrltories of the Native States are not part of thed 

I lie Kiny. >m( I heir subjects are, for international purposes, in the 
miiii" |kmI1Ihh i>« Hriiish HiihjeetR. For instance, under the Foreign 
pliirlx'li'-li'jn Art, 1K911 ($3 k =4 Vict. <■. 3;, h. 15), where an order made 
111 | mm (inner r.f Ihe Act extend* to persons enjoying His Majesty's 
|iri'1<>Hinri, thnt expression ■" 'o ll * construed us including all subjects 
r,l I lir Hi'Vcrnl princes ivnd .State* in India. And it is possible that 

II niilijrcl uf 11 Nnllvc Sintc would not be held to lie an 'alien ' within 
tin- ini-JiriiiiK of the Naturalization Act, 1870 (33 & 34 Vict. c. 14), so 
iin in I"' mi 1 in Mi- nf obtaining a certificate of naturalization under that 
A.-t. 

Tin' 1 (jirwmlnn ' prince or chief ' Hcems wide enough to include the 
riilr 1 mi I H' ml inn it, by whatever name called, of any petty tribe or clan 
mi group, hnwi'Vi'r rudimentary may be its political organization. But 

,,f irw puliticnl nulhority may be so widely distributed among 

lieml men or elder*, or memliers of the tribe or group, an to make the 
limb >.{ Uniting an individual or collective ' sovereign ' very difficult. 
Thin ililTi.'iilty 11 to mime extent met. hy s, 2 of the Imperial Foreign 
.InrixilieHi.ti Acl ((J k 54 Viet. e. J7). 

(I linn unmet I me* been Found difficult to determine whether a par- 
tliuliii territory ought to be t rented as part of British India, or of India 
in 1 lie "liter »Mi»e, and questions have arisen as to the status of such 
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territories as Kathiawar, Cooch Behar, and the tributary uiahals of 
Oriasa. See Emprtst v. Keahub Mahtijun, (1882) I. L. R. 8 Col. 985, 
and R- Bichitramund, (1889J I. L. R. 16 Cal. 667. The position of 
Kathiawar was carefully considered in two cases which come together 
in 1905 before the Judicial Committee of the Privy Council, Htiachand 
Derchand v. Azam Sakarlal ChhUamial and The Taluiea of Kotda 
Sanjunt v. The State of Qtmdal. A. C. [1906] 212. Both these cases 
were, in effect, appeals from decisions of British political agents 
exercising jurisdiction in Kathiawar. It WW decided (1) that Kathiti- 
war is not as a whole within the King « dominion* ; (a) that the right 
of appeal to the King in Council from British courts exercising jurisdic- 
tion outside British dominions to not limited to British subjects; 
(3) that the question whether an appeal lies to the King in Council 
from the decision of a British political agent in Kathiawtir depends on 
whether the jurisdiction exercised is political or judicial in its 
character. In the two eases in question the jurisdiction was held to 
be political, and the appeals were dismissed. 

India in the wider sense would not include Frcuch or Portuguese 
territory. 

The expression 'British India,* as defined above, includes the land 
down to low-water mark, and would ordinarily include the territorial 
waters of British indin. though not the high seas beyond (fl. v. Edmon- 
done, (1879) 7 Bom. Cr. Co, 109). In 1871 the Bombay High Court 
held that the provisions of the Indian Penal Code applied to offences 
committed within a marine league of the shore of British India {R. v 
Kiutya Rama, 8 Bom, Cr. Ca. 63). But this decision is now affected 
by the Territorial Waters Jurisdiction Act, 1878 (41 4 42 Vict. c. 73), 
as to which see the note on s. 101. 

For fiscal and protective pupom the Indian Legislature has made 
laws (or Indian waters. See, e.g. the Transport of Suit Act, 1879 
(\V1 of 1S79), and the Obstructions in Fairways Act, i8tfi (XVI of 
1881). 

The settlements of Prince of Wales' Island, Singajiore, and Malacca 
were, in pursuance of the Straits Settlements Act, iS6<> f2y & 30 Vict, 
c 115, s. 1), removed from British India iuid placed under the Colonial 
Office. 

(6) 'Province' is defined in the Indian General Clauses Act (X of 
1897, 8.3(43} ) as meaning the territories for the time being administered 
by any local Government. 

(c) ' Local Government ' is defined in the Indian General Clauses 
Act (X of 1897, a. 3 (29)) as meaning L the person authorized by law 
to administer executive government in the part of British India in 
which the Act or rcgtdalion containing the expression operates,' and as 
including a chief commissioner. 

There are at present thirteen local Governments in British India, 
namely, I he Governor of Madras in Council ; the Governor of Bombay in 
Council ; the Lieutenant-Governor of Bengal ; the Lieutenant -Governor 
of the United provinces of Agra and Oudh ; the Lieutenant-Governor of 




stiPPUOreXTAL MOTHS. 



Thf Mlnirfnp rrtrnHm.-Bta h»v- in* hr-n r*-nrnditi-«i in. iha DUu-i. 
""* r "* ,,pr »•»•*■»«««• ■**■ opnrotton. or liaring 
ifiinrtl ibmnjtfi nhnnife of i-iriHim nt MWiM to bo in operation: 

IV |>owrr jriven by tl On. III. <•■ 63,11.9, for the Govwnor-i.Jonwrftl 
111 (VitiiH il in JiiuprTi<f the Cnvnmnwnt of Madras or Bo mbay in (! aee of 
.Ii™.l.rf1i<-nfc 

[In' '■T|irf« jn-nnt byji ''-™ III. c. ,"", k. i 7. nf jurisdiction ovpt all 

flu sii i-itix in _■ [ ti*n. 1 1 f . f. 70, -. 1 X. for the nubia of fathers of Hindu 
.ii'l Muli-inrdnn fnmiliw „nrf nilw of raate. 

I'd. |n-iifM)tirc tinA-r ji f!en. III. ww, 2. c. 25, sa. 66 and 77, for 
. -in -HtutiriK n n|*finl i-niirt. for tli» trial "f Indian offenders. This 
iiiiirliirip <y liruo nwr l**>n pnf into foroe. 

'Hi. priiviRinn* in || (Kxi. Ill, r. $2. h. 41, an to the doty of local 
(iiii. mrn-ntnin the eiwn nf ennflw't hrtwwm the orders of the Govnrnor- 
t inn-mi in IVumril nnd thr order* nf the Dirootors of the East India 

Hi. |in>vi-ii'li in .It On. I If. r. ti, f.70, w> to forfeiture of office after 
ril.-.'ii.'. fur flvi' ronr". 

Mi. n.|iiircmi'nl in 7* (Ipn. III. r. 14J. lo <wnd to the Board for 
\II.iiir- ■•( In.liu 111.' fivim mid nilro made in Indiana to pro w in tor 

1li. -n.i.lmwit- i?i (j (Ipo. III. c 15$. w. JJ, ,|,l. an to the control 
i.| ill.' In. Ha Hoard nvvt roHegrp and npndnnri** in India, and m to the 
(.r.nM.m to tv madVfot public pdm-aMwn in India. 
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* The pro via ion in $3 Geo. Ill, e. 155,8*. 85, 86, as to the preceding.- >f 
civil servant*!. 

The provision)! in Geo. IV. c. 85, ». 5. as lo the payments to be made 
in the case of judge* and bishops. 

The provision in 3 & 4 Will. IV, c. 85. for dividing the Presidency 
"f Fort William into two presidencies. 

The provision in section 56 of ihe same Act for the government of 
Bengal by a Governor in Council. 

The express power given by section 86 of the same Act to hold land 



2. Puwer8 af Qovtmor -General to grant Military (,'. 

Questions have sometimes been raised as to the power of the governor - 
general, either alone or in council, lo grant military commissions, with 
command over officers and men of the regular forces, and as to the 
effect of commissions so granted, and as the answer to the question 
depends on a series of enactments and other documents, it seems worth 
while to state it somewhat fully. 

Before the passing of the Government of India Act, 1858 (21 & 22 
Vict. c. 106), the Go vera or. General in Council granted commissions to 
officers of the troops of the East India Company. 

The power to grant such commissions may be presumed to have been 
derived from the charters and Acts relating to the East India 
Company. 

According to Kir George Chesney (JMH P'llity, 3rd edition, ch. xii}, 
the first establishment of the Company's Indian army may he con- 
sidered to date from 1748, when a small body of sepoys was raised at 
Madras, after the example set by the French, for the defence of that 
settlement, during the course of the war which had broken out four 
years previously bat noon Fiance and England. At the same time 
a European force was raised, formed of such sailors as could be spared 
from the ships on the coast, and of men smuggled on board the Com- 
pany's vessels in England by the crimps. An officer (Major Lawrence] 
was appointed by a commission from the Company to command their 
forces in India. 

In 1754 an Act (27 Geo. II, c. 9) was passed for punishing mutiny and 
desertion of officers and men in the service of the United Company of 
Merchants of England trading to the East Indies, and for the punish- 
ment of offences committed in the East Indies, and at the island of 
.*>t. Helena. This Act recites that for the safety and protection of their 
settlements, and for the better carrying on of their trade, the East India 
Company, at their own costs and charges, do maintain and keep a mili- 
tary force for the garrison and defence of their settlements, factories, and 
places, and I hat it is requisite for the retaining of such forces in their 
duty that an exact discipline be observed, and that soldiers who shall 
mutiny or stir up sedition, or shall desert the Company's service, shall 
" l- brought to a more exemplary and speedy punishment than the 
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mm! iona* ** law attuw. 
•oM*w» of tbc Cosnpauy's 
for wiitaery n fotw , an . 
warrant under the King" 
Court of VwwtornA the ■ 
council to appoint courts • 

'IV Act doea out, in t». many word*, git* the C 
(jriuit vjmm'tm'KJa* ; and Brougham, is lb* eoone a 
Ibntaseof BradUy y. «trnv < 2 State Trials, 5UL p. 190), a 

tbeayoidaaceof theword ■■m' mi Hh minii Thse 

HMd i» ' that U any penes boas maulertd or im J 

W or shall be collated, or tn the I'objmj'. pay w a soldier," does no and 

■o, lie U to be tried bjr court- martial. 

The statement that tike nurd * oouuntwioa ' doe* not appear in lb* 
aUtoU U not strictly act urate, tor it ia wed in section 5 ; bat there 
is nothing to abow that tin- commissions there referred to are coouxu*- 
tvnm in tba army of the r.:.. 1 India Company. 

Nor doe* Brougham 'BJMf to have been accurate in saying that 
tiw Act was a t«mporary Act annually renewed. It appears to have 
lajen a permanent Act. but cuaswl to have any operation after the 
abolition of the East Indbi « i/mpany's army, and wa* formally repealed 
by tlm HUtuto law Rcvii Act of 1 867. 

'i'httru appear to have basj always doubts as to the exact status 
(junWrod by military cou.uu-.iviu. ■» U"> Company* *nay. la 1/96 
bird < '1 >ni wiillin was jLjijxiitiUxl commander-in-chief as well as Governor- 
llnnrml u( India, and won thus invested with the supreme military as 
Hull im tin) supreme authority. One of the objects with which this 
iiiniliitiiLtliKi nl jKJwont was conferred on him was to enable him to 
n>itii>vi< in 1 mitigate t]io juuliuisios and friction between the King's 
iilllii-in ami llii) Company's officers, and with this object he granted, in 
i/H.'i iir j,'Kij, bltivi't uiimnissiona in the royal service to all the Com- 
psny'n nllli'iira, with dates corroH ponding to their substantive comruis- 
•iiiiin (d-irHwillii Ctirre*inindtnce, 2nd odition, vol. ii, p. 428 ; Cheaney, 
Iiutfnt Polity, rli, xii). This arrangement, according to Sir G. Cheeney, 
mm in in till mil until tho abolition of the Company's government in 
1H1H, limvi't eimmiissiiHM being grunted under powers delegated for 
iliai |>iii|huii by the Crown to the Commander-in-Chief in India. With- 
mil mieli brevet commission it is ni least doubtful whether officers of the 
I 'niii|iiiiiy'n forum vuultl haw exercised any command over officers or 
Mildii'ra 1 if tin' niyular forces. 

Il.v ibe Uuvuiuiuml of India Act, 185U {21 & 22 Vict. c. 106), the 
Uovernutcnl of India was transferred to tho Crown. But by a. 30 of that 
Ael it ww |in>vidod that all appointments to offices, commands, and 
employment* in India, and all promotions which by law or under regu- 
latiniH, linage, or custom were then made by any authority in India, 
■hmild euutiunr- tn lie mode in India by the like authority and subject 
In the ipiali Ileal iuus. conditions, and restrictions then affecting such 
appointments respectively. 
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The Act 23 ft 24 Vict. c. 100 (iS6o), after reciting that ■ it is not 
expedient that a separate European force should be continued for the 
local service of Her Majesty in India,* enacted that ' no much of the 
Act of Parliament of the twenty-second nnd twenty- third of Hit Majesty, 
chapter twenty-seven, intituled ' An Act to repeal the t hirty -first section 
of sixteen and seventeen Victoria, chapter ninety-live, and to alter the 
hmit of the number of European troops to be maintained for lociil 
service in India,' and of any former Aet or Attn of Parliament as 
renders it lawful for the niHlHlllllJ dI BMb in Council from time to time 
to give such directions as he may think fit for raising such number of 
European forces os he may juduo necessary for the Indian Army of Her 
Majesty, is hereby repealed.' This Act received the Royal Assent on 
August 20, i860. 

Sir Charles Wood, when Secretary of State for India, by bin Dispatch. 
No. 461. dated December 16, 1862, informed the govern or -general that 
local commissions should in all practicable cases be bestowed by the 
field -marshal commanding -in-chief on the recommendation of the 
Government of India preferred through the Secretary of State, but 
that in any ease commissions which the Government of India might 
1 oilfiller il necessary to bestow without previous reference should lie 
subject to the confirmation of the Crown applied for through the Bamc 
channel. 

Sir Charles Wood, by bis Dispatch, No. 351, dated November 16, 
1864. informed the Government of India that, in view of royal com- 
rni — >i>n j l-'ing granted to all officers of Her Majesty's Indian forces and 
stall corps, the issue of commissions either by local Governments or by 
the commander-in-chief was unnecessary. 

The Indian Volunteers Act. 1869 (XX of 1S69), which is amended by 
Act X of 1896, provides for the formation and dissolution and for 
the good order and discipline of volunteer corps in India. The Act is 
silent as to the grant of commissions to i-olunteer ollieors. but provides 
(s. 14) that the commissions are to cens.- on retirement or dismissal. In 
practice, however, commissions to officers of volunteers under this Act 
ore signed either by the governor -gen era! or by the Governor- General 
in Council. Members of a corps of volunteers under the Indian Act 
being called out for duty, subject, by virtue of s. 8 of that Aet, 
he Army Act, and by virtue of s. 177 of the 
subject, whether within or without the limits 
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to military law undi 
Army Aet would be 
of India. 

The regular forces are under the command of the Crown, and the 
military rank and military powers of command of officers of the regular 
forces depend solely on commissions from the Crown, issued in accord- 
with the provisions of 25 & 26 Vict. c. 4. 

sion of a commander-in-chief usually authorizes him to 
grant commissions until the pleasure of the Crown is signified, and 
sometimes gives him absolute powers to grant commissions. Corn- 
granted are granted by a military and not by a civil authority, 
tue of express authority from the King. The commander- 
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r "ifnr (irmy, Ftnt 1hi* *•« n special appointment in time of -war. 
i.ii^i'lr thi* fr-ilonirvl limit*. ' Local force* ' may have meant forces 
i!n <•>. 17; (.ilnnrt r;M.i)r>f Mm Afmy A<^ or colonial forcot witlun 
■/ ■ >f I he Army Act . or both. Ah to the powwnt ordinarily exerciaable 
-.li.ninl ef>vf»rnnra in military mMorn, see Todd, H11 fi'nim 1*111 » 
/ ixiii-uf ;'n rt* fly,7t>* fitrmi" r-wond edition J, p. 41. 
l»'<-tW!n(f Army Aft (44 ft 15 Vict, c. 58) riore nor confer on toe 
• itinr fli'ni'rnl rrf Indinnny power to grunt commiMiona or recognise 
"■■I. pmvfr. [nnWrf, the Art. ircata him throughout as a civil and 
■1 military nfflccr (**-. n.jf. rM. jj 4 , fa.fie, 04, f.to, 1.54, 169). If hia 
iiM-ii-iii ivi.rr- to i-FinfBT on him the power* if a commander-in-chief, 
"<•lii.nmtmrl.Mry Hrtnc of the* power*, flrwrt mintarycominiasic^ 
1 .ie wr-rn prtintfn 1 ''» fwl f'ornwalhii in hin "ftpaoity of commander- 
M»f : lull .tttierwio* he wmiM appear not to haw, by virtue of hia 
■■• i"nnit.>irfnnt nny military enmm mid over officers of the regnlar 
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effect that, notwithstanding anything in the Act 23 & 24 Vict. c. 100, 
any person authorized in that behalf in India might enlist and attest, 
within the local limits of his authority, any person desirous of enlisting 
in Her Majesty's Indian forces. This provision was re-enacted by s. 52 
of each successive annual Mutiny Act, and was eventually reproduced by 
a. 180 (1 ) (A) of the existing Army Act, which provides that persons may 
be enlisted and attested in India for medical service or for other special 
service in Her Majesty's Indian forces for such periods, by such persons, 
and in such manner as may be from time to time authorized by the 
Governor-General of India. Enlistment is the process for taking men, 
not officers, into the army, and the section says nothing about the 
grant of commissions. 

Section 71 of the Army Act enacts that "for the purpose of 
removing doubts as to the powers of command vested or to be vested 
in officers and others belonging to Her Majesty's forces, it is hereby 
declared that Her Majesty may, in such manner as to Her Majesty may 
from time to time seem meet, make regulations as to the persons to 
be invested as officers, or otherwise, with command over Her Majesty's 
forces, or any part thereof, and as to the mode in which such command 
is to be exercised ; provided that command shall not be given to any 
person over a person superior in rank to himself.' This provision was 
first enacted in 1881, when the old enactments as to the rank and com- 
mand of officers of the military and other auxiliary forces were repealed, 
and its object was to provide for officers of the regular forces exercising 
command over officers of the auxiliary forces, and vice versa. 

Under these circumstances it would appear that any forms of appoint- 
ment, whether described as commissions or otherwise, granted by the 
governor-general or by the Governor-General in Council, could not confer 
the status and powers of command conferred by commissions under the 
signatura of the King. No express power to grant such commissions 
is conferred on the governor-general by the existing form of his 
warrant of appointment. 



272 




s 


?%#■ 


t ft-1 


Witt "If. e. 


»s 


' # 




w 




- ,-A 


16 4 


[7 Wkfc 


'in 


" it. 


if, * 


\T VlAC P. 


!»S 


»■ ME 




win, if, <-. 




-. u 



op**- 






OMT 






;.W" 





CnmnMrMH* 






SpCMNI' Si-rHRmn.R. 

i hw i 'ivtr, SRfttrrrE op Ishia. 
■inior ■ipcrctnrip", :in'l unrtT -m-rPtAhm io the wverai 
i Inrlin. rxccpt ih« wrrtarw, junior xecretarieg. uui 
j irt rh" Military. Murine, itnd Public Works Depart- 



■VI ii.,| u r aii>n« fmtfi*. nr i*«o( iiwIk-i*! nfllnTK «f dinhrtsia the 

i i ir t ; ,. ,i ,„,( icc (,t, n t judgpo in ti„, t ,„| jirtivinr™. 

vi ^ .,-..- wi -„, e i t t,- J -..i ,inv-(vni „f [titmrta in ihr said 



V «t I*ch4. 



Hi] digest of statutory enactments 273 

4. Joint magistrates in the said provinces. 

5. Assistant magistrates, or assistants to magistrates in the taid 
provinces. 

Revenue. 

1 . Members of the Board of Revenue in the presidencies of Bengal 
and Madras. 

j. Secretaries to the said Boards of Revenue. 

3. Commissioners of revenue, or chief revenue officers of divisions, in 
the provinces known as Regulation Provinces. 

4. Collectors of revenue, or chief revenue officers of districts, in the 
said provinces. 

5. Deputy or subordinate collectors where combined with the office 
of joint magistrate in the said provinces. 

6. Assistant collectors or assistants to collectors in the said provinces. 

7. Salt agents. 

8. Controller of salt chowkies. 

<). Commissioners of customs, salt, and opium. 
10. Opium agents , . 

1 Sec s. 93 of Digest. This is the schedule appended to the Act of 1861 
(24 & 25 Vict. c. 54), but it has now become in some respects obsolete. 
For instance, the expression ' Regulation Provinces ' is only intelligible 
by reference to a past state of things. It means practically the presidencies 
of Madras and Bombay, and the lieutenant-governorships of Bengal and 
the North- Western Provinces. 
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Session and 
Chapter. 



13 Geo. HI, 
c. 63, 
88. 3-5. 



8. 6. 



8. 7. 



h. a. 



8. 9. 



8. IO. 



Title and Short Contents. 



Remarks. 



Qualification for votes of pro- 
prietors of East India Com- 
pany for election of direc- 
tors, &c. 

Oath to be taken by proprie- 
tors of East India Company 
on election of directors, Ac. 

Government of Bengal vested 
in governor-general and 
four councillors. 

Difference of opinion in gover- 
nor-general's council. 

President and Council of 
Madras, Bombay, and Ben- 
coolen — 
not to make war or treaty 
without orders of Gover- 
nor- (Jcneral in Council or 
East India Company, 
liable to suspension if they 
disobey. 



\ 



Not reproduced. Repealed 
, as to U.K. by S.L.R. Act, 

1887. 



to obey orders of Gover- 
nor-General in Council, 
to keep Governor-General 
in Council informed of 
their proceedings. 
Governor-General in Council 
— to obey orders of East 
India Company, 
to correspond with East 
India Company. 
Court of Directors to send to 
Treasury copies of correspon- 
dence relating to revenues. 

Appointment of first Gover- 
nor-General and members of 
his Council. 



Not reproduced. uperseded 
by 3 & 4 Will. IV, c. 85, 
s. 39. 

Reproduced by s. 44 (1). 



Repealed in part, S.L.R. Act, 
1892. 

Reproduced by s. 49 (2). Beu- 
coolen has been given to the 
Dutch. 

Modified by 33 Geo. Ill, c. 52, 
8.43. 

The power for the Governor- 
General in Council to sus- 
pend a local Government in 
case of disobedience has 
been omitted as having been 
made unnecessary by change 
of circumstances. 

Reproduced by s. 49 (1). 

Repealed by S.L.R. Act, 1892. 



Reproduced by 8. 36 (2). 
Reproduced by s. 17. 
Repealed by S. R. L. Act, 1892. 



Not reproduced. Spent. Re- 
pealed in part, S. L. R. Act, 
1892. 
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Session ami 
Chapter. 



13 Geo. m, 

C. 63, 8. 25. 

m. 26-29. 



Title and Short Contents. 



Exception as to fees of bar- 
risters, Ac. 



Remarks. 



30.31. 



s. $2. 



*• 33- 1 Power of Indian courts to Not repioduced. Repealed, 



Reproduced by s. 1 17 (5). 

Repealed, 24 Geo. IH, sess. 2, 
c. 25, a. 47, and 33 Geo. Ill, 
c. 52, s. 146. 

Repealed as to U. K. by 8. L. R. 
Act, 1887. 

Repealed, 24 Geo. EH, sees. 2, 
0. 25, s. 47, and 33 Geo. HI, 
0. 52, s. 146. 



punish East India Com- 
pany's servants for breach 
of trust, be. 



«»• 34. 35- 



«. 36. I Power of Governor-General in 
Council to make laws. 

s. 37. Power of Crown to disallow 
such laws. 

8. 38. Governor-General, members of 
his Council, and judges of 
Supreme Court to be justices 
of the peace. 



8.39. 



Trial of offences in England. 



Indian Act XIV of 1870. 



Repealed as to U.K. by S.L.R. 
Act, 1887. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Not reproduced. Superseded 
by 24 ft 25 Vict. c. 67, s. 21. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 



Reproduced by 8. 119. 



R8. 40, 41. • Procedure for obtaining evi- 
dence in India for criminal ' 
proceedings in the high | 
court in England. 

8. 42. Procedure for obtaining evi- ; 
dence in India for proceed- 
' ing8 in Parliament againnt 
Indian offenders. 

s. 43. Proceedings in Parliament ' 
against Indian offenders not 
to be discontinued by pro- 
| rogation or dissolution of 
Parliament. 



V Left outstanding aft belong- 
/ ing to the law of evidence. 



/ 
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Session and 
Chapter. 



21 Geo. Ill, 
c 70, 

SS. 1 1 -l6. 

s. 17. 



Title and Short Contents. 



s. 18. 



SS. 19, 20. 



Registration of native servant* 
of East India Company. 

Jurisdiction of Supreme Court, 
Calcutta. 

Proviso as to native laws and 
usages. 



Remarks. 



SS. 21, 22. 



8.23. 



s. 24. 



ss. 25, 26. 

ss. 27, 28. 

24 Geo. Ill, 

»ess. 2, c.25, 
ss. I-63. 

ss. 64. 65. 



Rights of fathers of Hindu and 
Mahoinedan families, and 
rules of caste, preserved. 



Power for Supreme Court, 
Calcutta, to make rules as 
to process. 

Judicial powers of Governor- 
General in Council. 

Power of Governor-General in 
Council to frame regulations 
for provincial courts and 
councils. 

No action for acts done by, 
or by order of, judicial 
officers. 

Notice to judicial officer before 
prosecuting him. 



Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Not reproduced. Saved by s. 
101 (1). 

This section is reproduced by 
s. 108 so far as it appears to 
represent existing law. 

The express grant of jurisdic- 
tion over all inhabitants of 
Calcutta is omitted as no 
longer necessary. 

Omitted as unnecessary. May 
be, and has been to some 
extent, modified or super- 
seded by Indian legislation. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 



Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 



The East India Company 
Act, 1784. 



Procedure by information 

against British subjects 

guilty of extortion in East 
India. 



Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 



Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Repealed, S. L. R. Act, 1872. 



Repealed, S. L. R. Act, 1872 

Special procedure not repro- 
duced. As to substance, see 
s. 119. 
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Session and 
Chapter. 



Title and Short Contents. 



26 Geo. Ill, 

c - 57. «• 39. 

33 Geo. III. 

f«H. I-l8. 



Remarks. 



The East India Company 
Act, 1793. 



Repealed by S. L. R. Act, 1892. 



Repealed as to U. K. by S. L. R. 
Act, 1887. 

Not reproduced. Superseded 
by 3 A 4 Will. IV, c. 85, s. 
36, and 21 ft 22 Viot. c. 106, 
s. 27. See s. 14. 

Not reproduced. Superseded 
by 21 k 22 Vict. c. 106. See 
s. 14. 

1 
k. 21. ' Dispatches of secret commit- I Repealed as to U. K. by S. L. R. 
tee, by whom to be pre- Act, 1887. 
pared. 



8. 19. j Power of commissioners to 

1 

I send orders to India through 
1 secret committee of direc- 
, tors. 

h. 20. Appointment of secret com- 
mittee of directors. 



1 
h. 22. 1 Secret dispatches from India. 



8. 23. 



Amended by 21 & 22 Vict. c. 
106, s. 28. Reproduced by 
s. 14 (2). 

The enumeration of subjects 
in s. 22 is not repeated in 
s. 14 (2). It differs from that 
given in 21 & 22 Vict. c. 106, 
s. 27, as to dispatches to 
India. 

1 Repealed as to U.K. by S.L.R. 
Act, 1887. 



m. 24. Government of Bengal by Gov- ' 
ernor-General in Council. 

Government of Madras and 
Bombay by Governor in 
Council. 



Number of members of council 
at Madras and Bombay. 



Not reproduced. Superseded 
by 3 & 4 Will. IV, c. 85, s. 
39. See ss. 36, 49. 

Reproduced by s. 50 ( 1 ). The 
provision as to control of 
the revenues is superseded 
by 2 1 ft 22 Vict. c. 106, 8. 41 . 
The provisions as to the 
military authority of the 
Madras and Bombay Gov- 
ernments are repealed by 56 
ft 57 Vict. c. 62. 

Modified by 3 A 4 Will. IV, 
c. 85, s. 57. Reproduced by 
8. 51 (2). 
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GOVERNMENT OF INDIA 



[ch. 



Session and 
Chapter. 

33 Geo. HI, 
c. 52, s. 24 
{continued). 



s. 25. 



Title and Short Contents. 



s. 26. 



8. 27. 



8. 38. 



ss. 29, 30. 



Remarks. 



Governors in Council of Ma- 
dras and Bombay to be sub- 
ject to control of Governor- 
General in Council. 

Directors to fill vacancies in 
offices of — 
Governor-General . 
Governors of Madras and 

Bombay 
Members of Council . 

Governor of the forts and 
garrisons at Fort Wil- 
liam, Fort St. George, and 
Bombay 
Commanders-in-chief 
Qualification for office of mem- 
ber of council of — 
Governor-General . 

Governor of Madras or 
Bombay. 



Power for Crown to fill 
vacancies in default of di- 
rectors. 

Provisional appointments to 
offices of — 
Governor-General, gover- 
nor, and member of Coun- 
cil. 

Governor of the forts and 
garrisons at Fort William, 
Fort St. George, and 
Bombay 
Commanders-in-chief. 



Temporary vacancy in office 

of— 
Governor-General. 

Governor. 



Verbally modified by 3 & 4 
Will. IV, c. 85, s. 65. Re- 
produced by s. 49 ( 1 ). 



\ Not reproduced. Superseded 
by 24 & 25 Vict. c. 106, 
) s. 29. 

Not reproduced. Superseded 
by 32 & 33 Vict. 0. 97. 

Not reproduced. Superseded 
by 16 & 17 Vict. c. 95, s. 
30, which has itself been 
subsequently repealed. 



Not reproduced. Superseded 
by 24 & 25 Vict. c. 67, s. 3. 

Reproduced by e. 51 (3). 
Provision as to seniority 
rep. by 24 & 25 Vict. c. 54, 
s. 7. 

Repealed as to U. K. by S. L. R. 

Act, 1887. 



Not reproduced. Superseded 
by 3 & 4 Will. IV, c. 85, s. 
61, and 24 & 25 Vict. c. 67, 
ss. 2, 5. 



1 



Not reproduced. See note on 

s. 25. 



Repealed as to U. K. by S. L. R. 

Act, 1887. 



Not reproduced. Superseded by 
24 & 25 Vict. c. 67, ss. 50, 5 1 . 

Not reproduced. Superseded 
by 3 M Will. IV, c. 8$, a. 63. 
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Session and 
Chapter. 

33 Geo. III. 
c. 52, s. 31. 



s. 32. 



Tide and Short Contents. 



8.33. 



s. 34. 



8.35. 



8. 36. 



*-37- 



Temporary vacancy in office 
of member of council. 



Appointment of Commander- 
in-chief as member of — 
Governor-General's coun- 
cil. 



Governor's council. 
Salary of Commander-in-chief 
as member of council. 

Commander-in-chief in India 
to be a member of local 
council while in Madras or 
Bombay. 

Absence or illness of member 
of council. 



Removal of officers by Crown. 



Removal of officers by direc- 
tors of East India Company. 

Exception as to officers ap- 
pointed by Crown on de- 
fault of directors. 

If Governor - General, &c., 
leaves India intending to 
return to Europe, his office 
vacated. 



Evidence of intention to re- 
turn to Europe. 

Resignation of office by Gover- 
nor-General, &c. 

Salary and allowances to 
cease from date of departure 
or resignation. 



Remarks. 



Not reproduced. Superseded 
by 3 & 4 Will. IV, c. 85, s. 
64, and 24 & 25 Vict. c. 67, 



8. 27. 



Not reproduced. Superseded 
by 24 & 25 Vict. c. 67, s. 3. 
Repealed in part-, S. L. R. 
Act, 1892. 

Repealed by 56 & 57Vict. c. 62. 

Reproduced by s. 80. 

Reproduced by r. 51. 



Not reproduced. Practically 
superseded by 3 & 4 Will. 
IV, c. 85, 8. 64, and 24 & 25 
Vict. c. 67, 8. 2J. 

Amended as to communica- 
tion of order of removal by 
21 & 22 Vict. 0. 106, s. 38. 
Reproduced by s. 21 (1). 

Reproduced by s. 21 (2). 

Not reproduced. Made un- 
necessary by abolition of 
Company. 

Re-enacted in substance by 3 

& 4 Will. IV, c. 85, s. 76. 

Qualified as to members of 

council by 24 & 25 Vict. 

c. 67. s. 26. Reproduced by 

s. 82 (1). 
Not reproduced. 3 & 4 Will. 

IV, c. 85, 8. 79, contains no 

such provision. 
Reproduced by s. 82 (2). 

Reproduced by s. 82 (4). 
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Session and 
Chapter. 



33 Geo. HI, 
c 52, 

88. 47-49. 



8. 50. 



Title and Short Contents. 



Power for Governor-General or 
Governor of Madras or Bom- 
bay to act against opinion 
of council. 



Remarks. 



Modified, as to Governor-Gene- 
ral, by 33 & 34 Vict. c. 3, 
8. 5. Reproduced by ss. 44 

(2), (3), (4), 53 (5). 



Person temporarily acting as Not reproduced. Superseded 
Governor-General or gover- by 3 & 4 Will. IV, c. 85, 



8. 51 



8. 52. 



nor not to act against opi- 
nion of council. 

Power to act against opinion 
of council not to be exer- 
cised in certain cases. 



Powers of local Government 
superseded by visit of Gover- 
nor-General. 



s. 53. Appointment and powers of 
vice-president during ab- 
sence of Governor-General. 



s. 54. 



8.55. 



8. $6. 



Power of Governor-General 
while absent from his coun- 
cil to issue orders to local 
Governments and officers. 

Suspension of Governor-Gene- 
ral's power to issue such 
orders. 



8.57. 



Presidential restriction on 
civil appointments. 

Residence required to qualify 
civil servant for appoint- 
ment. 



ss. 58-61. * 



s. 65, and 24 & 25 Vict. c. 67, 
s. 50. 

Not reproduced. Superseded 
by 33 & 34 Vict. c. 3, s. 5, 
and by provisions as to 
Indian legislation. 

Not reproduced. Superseded 
as to Governments of Ma- 
dras and Bombay by 3 & 4 
Will. IV, c. 85, s. 67. 

Not reproduced. Superseded 
by 24 & 25 Vict. 0. 67, s. 6, 
and by the appointment 
of a Lieutenant-Governor of 
Bengal. 

Reproduced by s. 47 (2). 



Reproduced by s. 47 (3). 



Repealed, 24 & 25 Vict. c. 54, 
8. 7. 

Reproduced by a. 93 (final 
words). 

Not reproduced. Repealed by 
24 & 25 Vict. c. 54, s. 7. 



Repealed as to U. K. by S. L. R . 
Act, 1887. 
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Session and 
Chapter. 



33 Geo. Ill, 

C. 52, 8. I4O. 
8. I4I. 



Title and Short Contents. 



88. 142-150. 
8. 151. 

88. 152-155. 

8. I56. 



8. 157. 



88. I58-I60. 



8. l6l. 

s. 162. 



8. I63. 

37 Geo. Ill, 

C. I42, 8. I. 



B8. 2, 3. 



Procedure for offences under 
Act. 

Procedure, and limitation of 
time for proceedings. 



Remarks. 



Appointment of justices of the 
peace. 



Admiralty jurisdiction of 
Supreme Court, Calcutta. 



Appointment of coroners . 



Proceedings in respect of 
things done under Act to be 
taken within three years. 



The East India Act, 1797. 
Number of judges of Supreme 
Court, Calcutta. 

Pensions of judges 



See 8. 169. 



S. 119 (3), following 21 Geo. 
Ill, c. 70, s. 7, substitutes 
* five ' for * six ' years. 

The provision in that section as 
to arrivalin England is taken 
from 21 Geo. Ill, c. 70, s. 7. 

The provisions as to procedure 
are omitted as having been 
superseded by change of 
practice. 

Repealed, S. L. R. Act, 1872. 

Not reproduced. Rep. by In- 
dian Act II of 1869. 

Repealed as to U. K. by S. L. R. 
Act, 1887. 

Not reproduced. Effect saved 
by s. 102 (1), and by Article 
33 of the charter of the 
Calcutta High Court. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Repealed as to U. K. by S. L. R. 
Act, 1887. 

Repealed, 4 & 5 Will. IV, c. 33. 

See s. 119 (3). Superseded 
as to India by Indian legisla- 
tion, see Act IX of 1871. 

Repealed as to U. K. by S. L. R. 
Act, 1887. 

Superseded by 24 & 25 Vict, 
c. 104, s. 2. Repealed, S. L.R. 
Act, 1892. 

Not reproduced. Superseded 
by 24 & 25 Vict. c. 104, s. 6. 
Repealed in part, S. L. R. 
Act, 1892. 
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SeAtiom and 
ChnpUr. 



Tide and Short Content*. 



Remarks 



}7 ' ieo. HI. 1 

c. 142, s. 1 * Proviso as to native laws and , Reproduced by *, 10$. See 

{continued). usages. j note to 21 Geo. Ill, c. 70, 

s. 17, supra. 

fXot reproduced. The corre- 
sponding provisions in 2 1 
Geo. HI, c. 70, s. 19, a* to 
the Supreme Court, Cal- 
I cut to, have been repealed 
\ by Indian Act XIV of 1 $70. 



Power to make rules of pro- 
cedure for such case*. 

Appearance and examination 
of witnesses in such cases. 



s. 14. No action for acts done by or Not reproduced. Superseded 
by order of judicial officers. '■ by Indian Act XVIII of 

j 185a 

■ 

Not reproduced. The corre- 
sponding provisions in 21 
Geo. III. t\ 70. **. J4, J 5, X> % 
as to the Supreme Court at 
Calcutta, have been r*)»ealed 
by Indian Act XIV of 1S7W 



Procedure for prosecution of 
judicial officers. 



0. 15. Registration of native ser- 
vants of East India Com- 
pany. 

s. 16. Appeal to His Majesty in 
I Council. 

s. 17. Transfer of records of mayors* 
courts, Ac., to recorders* 
j courts. 

8. 18. I Jurisdiction of mayors* courts, 
&c, transferred to recor- 
ders* courts. 

! 

ss. 19-26. 1 Provisions as to recorders 



s. 27. ! Forms and rules as to process 
to be sent to Board for 
Affairs of India. 



1 

8. 28. I Loans by British subjects to 
native princes. 

s. 29. Report by law officers . 



\ 



Repealed, Indian Act XIV 
/ of 1870, S. U R, Act, 18\*J. 



/ 



8. 30. 



Jurisdiction of courts of re- 
quest. 



Not reproduced. IW» not 
com*H|M>nd to modern prau- 
tice. 

Reproduced by a. 118, 



Not reproduced, lkiea not 
require s|iecitlo enactment. 

Repealed, Indian Act XIV of 
1870, 8. L. R. Act, 1892. 
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GOVERNMENT OF INDIA 



[ch. 



Session and 
Chapter. 

39 & 40 
Geo. Ill, 

C. 79, R. I. 



8. 2. 



8. 3. 



8. 4. 



8. 5- 



8. 6. 
8. 7. 

8.8. 

8. 9. 



8. IO. 



8. II. 



8. 12. 



Title and Short Contents. 



The Government of India 
Act, 1800. 

Power of directors of East 
India Company to apportion 
territories, revenues, and 
civil servants between Gov- 
ernments of Madras, Bom- 
bay, and Bengal. 

Constitution, powers, and 
jurisdiction of Supreme 
Court, Madra3. 

Exemption of Governor of 
Madras and Governor- 
General and their councils 
from jurisdiction of Su- 
preme Court. 

fransf er of records to Supreme 
Court. 

Transfer of jurisdiction of 
Supreme Court. 

Salaries of Madras judges 

Salaries of Madras judges to 
be in place of perquisites. 

Allowances to Madras judges 

Salaries of judges of supreme 
courts at Calcutta and Ma- 
dras, and Recorder of Bom- 
bay, to cease on judge leav- 
ing India. 

Vacancy in office of Recorder 
of Bombay. 

Power of Governor of Madras 
in Council to make regula- 
tions. 

Absence of Governor-General 
or Governor from his coun- 
cil. 



Remarks. 



Not reproduced. As to terri- 
tories, superseded by 24 
& 25 Vict. c. 67, s. 47, and 
28 & 29 Vict. c. 17, 88. 4, 5. 
See s. 57. 

Reproduced by s. 101. See 
note to 13 Geo. Ill, c. 63, 
48. 13, 14, supra. 

Reproduced by s. 105. 



Repealed by Indian Act XTV 
of 1870, S. L. R. Act, 1892. 

See note to 1 3 Geo. Ill, c. 63, 
88. 13, 14, supra. Repealed 
in part, S. L. R. Act, 1892. 

Repealed, S. L. R. Act, 1892. 

Not expressly reproduced. 
Covered by s. 99. 

Repealed in part, S. L. R. Act, 
1892. Covered by 8. 99. 

Nor reproduced. Salaries and 
allowances of high court 
judges are now fixed by the 
Secretary of State under 24 
& 25 Vict. c. 104, s. 6. 

Repealed by Indian Act XIV 
of 1870, S. L. R. Act, 1892. 

Repealed by Indian Act XIV 
of 1870, S. L. R. Act, 1892. 



Reproduced as to governors 
by s. 53. Repealed aa to 
Governor-General, 8. L. R. 
Act, 1892. 
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Session and 
Chapter. 



39 & 40 
Geo. Ill, 

C. 79, 8. 12 

(continued). 



ss. 13-16. 



s. 17. 

88. l8, 19. 

8. 20. 
88. 21, 22. 
88. 23, 24. 

8. 25. 



53 Geo. Ill, 
c. 155, 

88. I-32. 

BS- 33-39- 

88. 4O, 41. 

8. 42. 



8.43. 

88. 44-48. 
8. 49. 

8. 50. 



Title and Short Contents. 



Saving of Governor-General's 
power to appoint a vice- 
president. 



Courts of request . 
Corporal punishment . 

Local extent of jurisdiction 
of Supreme Court, Calcutta. 

Grant of letters of administra- 
tion. 

Insolvent debtors . 

Power to appoint judges of 
supreme courts at Calcutta, 
Madras, and Bombay, com- 
missioners of prize. 

The Bast India Company 
Act, 1813. 



Control of India Board over 
colleges and seminaries in 
India. 

Provision to be made for pub- 
lic education. 



Salaries of bishops and arch- 
deacons. 

Such salaries when to com- 
mence and cease. 

Such salaries to be in lieu of 
fees, &c. 

U 2 



Remarks. 



Not reproduced. This power 
was conferred by 33 Geo. 
Ill, c. 52, s. 53, which has 
been superseded by 24 & 25 
Vict. c. 67, s. 6. 

Repealed, 9 Geo. IV, c. 74, 
8. 126, which section is itself 
repealed by S. L. R. Act, 

1873. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Saved bys. 101 (1). Repealed 
in part, S. L. R. Act, 1892. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Repealed by Prize Courts Act, 
1894. 



Repealed, S. L. R. Act, 1873. 
Repealed, S. L. R. Act, 1874. 
Repealed, S. L. R. Act, 1873. 



Omitted as having been 
made unnecessary by al- 
teration of circumstances. 



Repealed, S. L. R. Act, 1873. 



\ Not reproduced. These sala- 
ries may now be fixed and 
altered by the Secretary 
of State under 43 Vict, 
c. 3, s. 3. 
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Sf as ion and 
(■kajder. 

53 Geo. Ill, 
c 155, 

HH. 9O-92. 
S. 93. 



TUU and Short Contents. 



B. 94. 



K. 95. 
H. 96. 



88. 97-IIO. 
8. III. 



HS. 


112- 


122. 




8. 


123. 


88. 


124, 


I25. 


55 


Geo. 


HI, 


c. 


84, 


B. I. 


4 


Geo. 
c 71. 


IV, 




88. 


1,2. 



s. 3- 



SujK'rannuation allowances of 
East India Company's ser- 
vant k in England. 

Account of such, allowances to 
be laid before Parliament. 



Power of Governor-General in 
Council, and the Governors 
of Madras and Bombay in 
Council, to make articles of 
war for native officers and 
soldiers. 



Power of advocates-general 
at Calcutta, Madras, Bom- 
bay, and Prince of Wales' 
Island, to file informations 
for debts due to Crown. 



Remarks. 



The Indian Presidency 
Towns Act, 1815. 
Power to extend limits of 
presidency towns. 

The Indian Bishops and 
Courts Act, 1823. 

• • • • • 

Pensions to bishops and arch- 
deacons. 



Repealed, S. L. R. Act, 1873. 

Not reproduced. As to officers 
transferred to Secretary of 
State's establishment, saved 
by 21 & 22 Vict. c. 106, b. 18. 

Not reproduced. There is no 
corres|K>nding provision in 
21 & 22 Vict. c. 106, 8. 
18, as to superannuation 
allowances of officers first 
appointed to Secretary of 
State's establishment. 

Repealed, S. L. R. Act, 1873. 

Not reproduced. Superseded 
by 3 & 4 Will. IV, c. 85, 8. 
73 ; see also 24 & 25 Vict, 
c. 67, 88. 22, 43. 



Repealed, S. L. R. Act, 1890. 
Reproduced by s. 109. 



Repealed, S. L. R. Act, 1873. 
Repealed, S. L. R. Act, 1874. 
Repealed, S. L. R. Act, 1873. 



Reproduced by s. 59. Residue 
of Act repealed, S.L.R. Act, 

1873. 



Repealed, S. L. R. Act, 1873. 

Not reproduced. See note (6) 
on s. 113. Repealed as to 
archdeacons by 43 Vict. c. 

3. «• 5- 
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77//' tt»d Short Content*. 



Sr<i.ti'.)n it ml 
t 'ha /*/f r. 

S.s. <> l.\. 



»*. 1 ^. Pension of Bishop of Calcutta. 

7 Oo. IN', Tho East India Officers* 
i-. 5*» f I Act, 1826. 

s. 3. Payments to representatives 
of deceased officers. 



Remarks. 



1 — 



Repealed, 8. L. R. Act, 1890. 

Not reproduced. See note (b) 
on «. 113. 



Reproduced by s. 82 (3). Ss. I 
and 2 and residue of Act 
repealed, S. L. R. Act, 1873. 



3 iV 4 Will. The Government of India 
IV. . . S5, Act, 1833. 

hh. i, j. Continuance <>f jmwers. &<\, of : \ t reproduced. Spent 
East India Company till 
April 30, 1854. 
Proj>erty of Company to be 
held in trust for Crown. 



ss. } iS. . 



h. 19. 



nWi *-' ' *>*4* • • • • • 

■ 1 

h. 25. Control of Commissioners over 
acts of East India Company. 



ss. 2^ ^;. 



h. 36. Communication of secret or- 
ders to India. 



8. 38. 



Presidency of Fort William to 
lw divided into two presi- 
dencies ( Bengal and Agra). 



I 



1 Power to declare limits of 
presidencies. 



Not reproduced. Superseded 



by 21 & 22 Vict. c. 106, 

88. I, 2. 

Repealed, S. L. R. Act, 1874. 
Repealed, S. L. R. Act, 1890. 
Repealed, S. L. R. Act, 1874. 
Reproduced by s. 2 (2). 

Repealed, S. L. R. Act, 1874. 

Reproduced by s. 14 (1). 
Amended by 21 & 22 Vict, 
c. 106, s. 27. 

Repealed, 8. L. R. Act, 1874. 

Not reproduced. This pro- 
vision was suspended by 5 & 
6 Will. IV, c. 52, 8. 1, and 16 
& 17 Vict. c. 95, 8. 15, and 
has never been brought into 
operation. It is practically 
superseded by the appoint- 
ment of a lieutenant-gover- 
nor for the North-Westem 
Provinces under 5 & 6 
Will. IV, c. 52, s. 2. 

Reproduced by s. 57. This 
inroviBion is modified by 28 
& 29 Vict. c. 17, ss. 4, 5. 
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Session and 
Chapter. 



3 & 4 Will. 
IV, c. 85, 

8. 51 

(continued). 



8. 52. 



88. 53-55. 
8. 56. 



Title and Short Contents. 



8.57. 



8. 58. 



8. 59. 



Laws made by Governor- 
General in Council to be 
laid before Parliament. 



Enactments relating to Gover- 
nor-General of Bengal to 
apply to Governor-General 
of India. 



Remarks. 



Not reproduced. This pro- 
vision does not appear to 
apply to laws made under 
24 & 25 Vict. c. 67. 

Not expressly reproduced. 



Government of Bengal by 
Governor in Council. 



Government of Madras and 
Bombay by Governors in 
Council. 

Number of members of council 
at Madras and Bombay. 

Government of Agra 



Power to revoke or suspend 
appointment of councils. 

Power to reduce number of 
members of council. 



8.60. 



Powers of Governor where 

there is no council. 
Powers of Governor in Council. 
Rights, &c., of Governors and 

members of their councils. 
Legislation by Governors in 

Council. 

Sanction required to creation 
of office or grant of salary. 



Repealed, S. L. R. Act, 1874. 

Not reproduced. Superseded 

• by the appointment of 

a lieutenant-governor of 

Bengal under 16 & 17 Vict. 

c. 95, s. 16. 

Reproduced by s. 50 ( 1 ). 



Modified by 3 & 4 Will. IV, 
c. 85, s. 57. Reproduced by 
s. 51 (2). 

Not reproduced. There is no 
Presidency of Agra. See 
note to 3 & 4 Will. IV, c. 85, 
s. 38, supra. 

Reproduced by s. 50 (3). 

Reproduced by s. 51 (2). 



Repealed, S. L. R. Act, 1874. 
Reproduced by s. 50. 



See. s 56. 

Not reproduced. Superseded 
by 24 & 25 Vict. c. 67, as. 29, 
et seq. 

Reproduced by 8. 49. 



Repealed, S. L. R. Act, 1874. 
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.S'# » '«'>// n fit/ 
f 'h'l/tt* r. 

; A: 4 Will. 
IV. i-. *;, 

.-. 72. 

»• 7S- 



Title and Short Contents. 



s. 74. 



h. 75. 



8. 76. 



Remarks. 



Power to make articles of war. 
Judicial notice to be taken of 
Hiich articles. 

Saving of prior lawn until 
articles ina<le. 

Removal of offieerH by Ciown. 



Removal of officers by direc- 
tors of East India Company. 

Proviso as to officers appointed 
by Crown on default of 
directors. 



Salaries of Governor-General, 
governor, and members of 
their councils. 



Governor-general, governors, 
and members of council not 
to accept gifts ; or to carry 
on trade. 

Expenses of equipment and 
voyage. 

s. tj. \ Salary of governor-general, 
governors, and members of 
their councils to be reduced 
by amount of any pension, 
Ac., received by them. 

s. 78. , Power to make regulations as 
to ftatronage. 



Repealed, S. L. R. Act, 1874. 

Reproduced by s. 63 ( 1 ) (c). 
• Not reproduced. Su|KMrseded, 
as to British India, by In- 
dian Act I of 1872, s. 57. 

Not reproduced. Unnecessary. 
See Indian Act V of 18O9. 

Amended, as to communica- 
tion of order of removal, by 
21 & 22 Vict. c. 106, s. 38. 
Reproduced by s. 21 (1). 

Reproduced by s. 21 (2). 

Not reproduced. The section 
(60) as to appointments made 
in such cases is repealed by 
the S. L. R. Act, 1874. 

Reproduced by s. 80. Amend- 
ed, as to members of the 
Governor-General's council, 
by 24 & 25 Vict. c. 67, s. 4. 

The salaries of the Governors 
of Madras and Bombay, and 
of members of council, have 
since been fixed by the 
Secretary of State. 

Reproduced by s. 117 (4). (5). 



Repealed by 43 Vict. c. 3, s. 5. 



Reproduced by s. 80. 



Amended by 21 & 22 Vict, 
c. 106, s. 30. Reproduced 
by a. 90 (1). 




Ri |. i t»i i ,.\L!l ■ 




th* i— .« of At. V >•! 

slur. Act. tam. 

j,, .*.!.«*■. ,.( Ki.fe.tp* -rf Maib 
ihhI Hn<«tMy. 

■■"'ml hy the Swnrwry of 
HUM unlw i j flet. «. j, *. j. 
• (|t>, ftrtw i« of Ri«hn|M >>f Muli-a* tti-jjmUtrM by ». 1 1 J. 

- >,i Ki(**mm .rf pi|n||imotit »mt Not. rpprrvtiH-wl, KrproM by 
. ,,j l..ri»ll.tl»i. '.I Rt.kop. (rf.hV|irnHtin<Jl 7 <.iia 



hi] 



DIGEST OF STATUTORY ENACTMENTS 



Title and Short Content*. 



Power to fix ami vary limit a of 
dioceses of Calcutta, lli- 
dras, anil Bombay. 

Jurisdiction of bishops of Cal- 
cutta, Madras, and Bombay. 

Bishop of Calcutta to be 

ObJabdlDtfaB . . . 

Superintendence of arch bishop.; I 

Subordination of bishop* of j I 

Madras and Bombay. { / 



Reproduced by a. 
Reproduced by a. 



Pensions of bishops 

Payments where Bishop of 
Madras or Bombay dies o 
voyage to India, 4c. 



Repealed, S. L. R. Act, 1890. 
Not reproduced. See note (4) 



Not reproduced. Superseded 
by 43 Vict. c. 3, s. 3. 



Consecration of person re- 
■ideot in India appointed 
to bishopric of Calcutta, 
Madras, or Bombay. 

Visitations of bishops of Cal- 
cutta, Madras, and Bombay. 
Limitation to salary of arch- 
Limitation to expense to be 
incurred in respect of 
bishops and archdeacons. 

Chaplains of Church of Scot- 
land. 
Grants to other sects 



Government of St. Helena 



Reproduced by s. 115. 
Reproduced by s. 1 16. 
Repealed, 16 ft 17 Vict. 0. 95, 
s.36. 

Repealed, S. L. R. Act, 1874. 

Not reproduced. Excepted 

from rr|K-al. 
Repealed. R. L. R. Act, 1H74. 
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GOVERNMENT OF INDIA 



[ch. 



Session and 
Chapter. 



5 & 6 Will. 
IV, c. 52, 

■ 8. I. 

8. 5- 



7 Will. IV, 
& 1 Vict. 
c.47, 

88. I, 2, 3. 

5 & 6 Vict, 
c. 119, 

8. I. 



8. 2. 



8. 3. 



Title and Short Contents. 



s. 4. 

16 & 17 
Vict. c. 95, 
8. 1. 

88. 2-I4. 
8. 15. 



The India (North- West Pro- 
vinces) Act, 1835. 

Power to appoint a lieutenant- 
governor for the North- 
western Provinces. 

Qualification for that office . 

Power to declare extent of that 
lieutenant-governor's — 

(1) territories . 

(2) authority . 



The India Officers' Salaries 

Act, 1837. 
Leave of absence . 

The Indian Bishops Act, 

1842. 
Furlough of bishops 

Furlough allowances of bishops 

Second furlough of bishops . 

Furlough allowance to but 
one bishop at a time. 

Allowance to acting Bishop of 
Calcutta. 

The Government of India 

Act, 1853. 
Continuance of powers of Blast 
India Company. 



Suspension of 3 & 4 Will. IV, 
c. 85, s. 38, as to division of 
Bengal into two presidencies. 

Continuance of 5 & 6 Will. IV, 
c. 52, s. 2, as to appoint- 
ment of a lieutenant-gover- 
nor of the North- Western 
Provinces. 



Remarks. 



Repealed, S. L. R. Act, 1890. 
Not reproduced. Spent. 

Reproduced by s. 55 (3). 



Not reproduced. Superseded 
by 28 & 29 Vict. c. 17, s. 4. 

Not reproduced. Superseded 
by 17 & 18 Vict. c. 77, s, 4. 



See s. 82. 



Not reproduced. Superseded 
by 34 & 35 Vict. c. 62. 

Not reproduced. Superseded 
by 43 Vict. c. 3, s. 3. 

Not reproduced. Superseded 
by 34 & 35 Vict. c. 62. 

Not reproduced. Superseded 
by 34 & 35 Vict. c. 62, and 
43 Vict. c. 3, s. 3. 

Not reproduced. Superseded 
by 43 Vict. c. 3, s. 3. 



Not reproduced. Superseded 
by 21 & 22 Vict. c. 106, s. 1. 

Repealed, S. L. R. Act, 1878. 

Not reproduced. See note to 

3 & 4 Will. IV, c. 85, s. 38, 

supra. 
Not reproduced. See note to 

5 & 6 Will. IV, c. 52, s. 2, 

supra. 
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Session and 
Chapter. 



16 & 17 
Vict. c. 95, 
s. 16. 



s. 17. 



s. 18. 



b. 19. 



88. 20, 21. 



88. 22-24. 



8. 25. 
8. 26. 



Title and Short Contents. 



Remarks. 



Power to declare that the 
Governor-General shall not 
be Governor of Bengal. 

Power to appoint a governor 
of Bengal. 



8. 27. 



Cesser of power to appoint a 
deputy-governor of Bengal. 



Power to appoint a lieutenant- 
governor of Bengal. 

Service qualification for office 
of lieutenant-governor. 

Power to declare and limit 
authority of Lieutenant- 
Governor of Bengal. 

Power to constitute one new 
presidency. 

Power to authorize the ap- 
pointment of a lieutenant- 
governor, and to declare the 
extent of his authority. 



Enactments as to existing 
presidencies to extend to 
new presidencies. 



Not reproduced. Superseded 
by 17 & 18 Vict. c. 77, s. 5. 

Not reproduced. Superseded 
by appointment of lieuten- 
ant-governor. See note to 
24 & 25 Vict. c. 67, 8. 46, 
infra. 

Not reproduced. Unnecessary 
now that a lieutenant- 
governor of Bengal has been 
appointed. 

Not reproduced. Power exer- 
cised. 

Reproduced by s. 55 (3). 

Not reproduced. Superseded 
by 17 & 18 Vict. c. 77, 8. 4. 



Not reproduced. The power 
of appointing a lieutenant- 
governor was exercised and 
exhausted by the appoint- 
ment of a lieutenant-gov- 
ernor of the Punjab in 1854. 



Repealed, 28 & 29 Vict. c. 17, 
s. 3. 

Not reproduced. 



Fines, forfeitures, and es- 
cheats to form part of the 
revenues of India. 

Disposal of escheats, &c. 



Repealed, S. L. R. Act, 1878. 

Repealed, 24 & 25 Vict. c. 67, 
s. 2. 

Repealed, S. L. R. Act, 1878. 

Repealed, 24 & 25 Vict. c. 67, 
s. 2. 

Reproduced by s. 22 (2) (c), (d). 



Reproduced by s. 34. 
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Session and 
Chapter. 



17 & 18 
Vict. c. 77, 

8.8. 

21 & 22 

Vict. c. 108, 
s. 1. 



Title and Short Contents. 



8. 2. 



8. 3. 



8. 4. 



8. 5. 
8. 6. 

8. 7. 

8.8. 

8. 9. 

8. IO. 



8. II. 



8. 12. 

8. 13- 

ILBXBT 



Act to bo construed with 16 
& 17 Vict. c. 95. 

The Government of India 

Act, 1858. 
Transfer of Government of 

India to the Crown. 
Definition of ' India ' . 

Government of India by the 

Crown. 
Revenues of India . 

Secretary of State to exercise 
powers of East India Com- 
pany. 

Counter - signatures of war- 
rants. 

Number of Secretaries and 
Under-Secretaries of State 
who may sit in House of 
Commons. 



Salary of Secretary of State 
and Under-Secretaries. 

Number of members of Coun- 
cil of India. 



First members of council 

Vacancies in council 

Not less than nine members 
of the council to have 
resided in British India. 

Members of council to hold 
office during good beha- 
viour. 



Removal of member on ad- 
dress of Parliament. 

Seat in council disqualifica- 
tion for Parliament. 

Salary of members of council. 



Remarks. 



Not reproduced. 



Not reproduced. Spent ; seo 

s. 2 (s. 1 of Digest). 
See definitions in s. 1 24. 

Reproduced by s. 1. 
Reproduced by s. 22 (1), (2). 



Reproduced by s. 2. 



Excepted from repeal. 



Repealed, S. L. R. Act, 1878. 
Reproduced by s. 2 (3). 

Amended by 52 & 53 Vict, 
c. 65, s. 1. Reproduced by 

8.3(0. 
Repealed, S. L. R. Act, 1878. 

Repealed, S. L. R. Act, 1892. 

Reproduced by s. 3 (3). 

Superseded by 32 & 33 Vict, 
c. 97, 8. 2, except as to mem- 
bers appointed under 39 
Vict. c. 7. Reproduced by 
s. 3 (6). 

Reproduced by s. 3 (8). 

Reproduced by s. 4. 
Reproduced by s. 3 (9). 
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3°7 



Session and 
Chapter. 

21 & 22 
Vict. c. 106, 
8. 29 
(continued). 



s. 30 



8. 31. 

8. 32. 

8-33- 
s. 34. 

8-35- 

8. 36. 



8-37- 



8. 38. 



s. 39 



Title and Short Contents. 



Appointment of members of 
councils of governor-gene- 
ral and governors. 

Appointment of lieutenant- 
governors. 

Regulations as to the making 
of appointments in India. 

Power to restore officers sus- 
pended or removed. 



s. 40. 



8. 41. 



Regulations for admission to 
covenanted civil service. 

Cadctships and other appoint- 
ments. 

Regulations for admission to 
cadctships. 

Selection for cadetships 



Mode of making nominations 
for cadetships. 

Regulations as to appoint- 
ments and admission to ser- 
vice. 

Removal of officers by Ci own 
to be communicated to 
Secretary of State in 
Council. 

Property, &c, of East India 
Company — 
To vest in Crown 
To be applied for purposes 
of Government of India. 

Power of Secretary of State — 

(1) To sell, mortgage, and 
buy property. 

(2) To make contracts 

Control of Secretary of State 
over revenues of India. 



Remarks. 



Repealed, S. L. R. Act, 1878. 



Reproduced by s. 55 (2). 



Reproduced by s. 90. 
Not reproduced. 

Repealed, S. L. R. Act, 1878. 
Reproduced by s. 93. 



Reproduced in substance by 
8. 20 (1). 

Spent. 

Reproduced in substance by 
s. 20 (1). 

Not reproduced. Virtually 
repealed by abolition of 
Indian Army. 

Reproduced by s. 20 (2). 



Reproduced by s. 21 ( 1 ). 



Not reproduced. Spent. 
Reproduced by s. 22 (3), 



Reproduced by s. 31. 

Reproduced by s. 32 ( 1 ). 
Reproduced by s. 23. 
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Session and 
Chapter. 

21 & 22 
Vict. c. 106, 
s. 59. 

s. 6o. 



s. 6i. 
s. 62. 



8.63. 



8. 64. 



8.65. 



Title and Short Contents. 



s.66. 

8. 67. 

s.68. 



88. 69, 7O. 
8. 71. 



88. 72, 73. 
8.74. 
8. 75. 
22 & 23 

Vict. c. 41, 

8. I. 



Orders of East India Com- 
pany. 

Cesser of functions of pro- 
prietors and directors of 
East India Company. 

Board of Control abolished . 

Records, &c, of East India 
Company to be delivered to 
Secretary of State in Coun- 
cil. 

Exercise of powers of gover- 
nor-general before taking 
seat in council. 

Existing provisions to be 
applicable to Secretary of 
State in Council, &c. 

Rights and liabilities of the 
Secretary of State in Coun- 
cil. 



Remarks. 



Reproduced by s. 123. 
Not reproduced. Spent. 

Not reproduced. Spent. 
Not reproduced. Spent. 



Treaties, liabilities, and con- 
tracts of East India Com- 
pany. 

Secretary of State and Coun- 
cil of India not personally 
liable. 



East India Company not to be 
liable in respect of claims 
arising out of covenants 
made before Act. 



Commencement of Act . 



The Government of India 
Act, 1859. 

Power to sell, mortgage, and 
buy pi operty and make con- 
tracts in India. 



Reproduced by s. 84. 



Not expressly reproduced. See 
general saving in a. 121. 

Reproduced by s. 35 (1), (2). 



Repealed, S. L. R. Act, 1878. 
Reproduced by s. 123. 

Reproduced by s. 35 (3). 

Repealed, S. L. R. Act, 1878. 

Not reproduced. East India 
Company dissolved. 

Repealed, S. L. R. Act, 1878. 
Not reproduced. Spent. 
Repealed, S. L. R. Act, 1878. 

Reproduced by s. 33 (i), (2) 
(5). 



GOVERSMEST OF IKDIA 



[CM. 




U **5 

Tfct. r. 54. 



Ditto .... 
Execution of contracts nmk 

by S,< ri-l.uy of State, 
Action* by or against Seere- 

Ury at State. 

The Indian Civil Service 

Act, 188L 
Validation of appointment* . 
OIBmmrrrcd lo covenanted 



■■jj(» 



HJ<» 



, Xot reproduced. Sprat. 
■aff*AppadJ bjf a. 35 ( • ). 



Sot reproduced. Spent. 
Reproduced by ». 95. 



Saving a« lo lieutenant- 
governor. 

Ki'|K'al of 13 Geo. Ill, c, 52. 
t, 56, 4c. 



Hi']rri.«lnid by s. Q5. 
Covered by 8. 20 (J). 

Schedule II does not include 

1 ic 11 1 1-11 an t-go vernor. 
Xot reproduced. Spent. 

Reproduced by Schedule II. 



The Indian Council* Act, 
1891. 

Short title . 

II.i|huiI ni en net men La , 



Mot reproduced. S[ient. 
Not reproduced. Spout. 
Amended by 17 ft 38 Vict. 

0. 91, n. I. Reproduced by 

«■ 39 M 
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Session and 
Chapter. 


Title and Short Contents. 


Remarks. 


24 & 25 








Vict. c. 67, 


Number of appointments to 


Repealed by S. L. R. Act, 1 


[878. 


«-3 


be made by Secretary of 






{continued). 


State. 








Proportion of members who 


Reproduced by s. 39 (3). 






must have served in India. 








Member to relinquish military 


Reproduced by a. 39 (5). 






duty. 








One member to be a barrister. 


Reproduced by s. 39 (4). 






Number of appointments to 


Reproduced by s. 39 ( 1 ). 


All 




be made by Crown. 


members are now appointed 






by the Crown. See 32 


&33 






Vict. c. 97, s. 8. 






Power to appoint commander- 


Reproduced by s. 40 (1). 






in-chief an extraordinary 








member. 






8. 4. 


Present members of governor- 
general's council to con- 
tinue. 


Not reproduced. Spent. 






Power to appoint a fifth 


Not reproduced. Spent. 






member. 








Salary of members 


Reproduced by 8. 80. 




8.5. 


Power of Secretary of State, 
or Crown, to make pro- 
visional appointment to 
office of member of gover- 
nor-general's council. 


Reproduced by 8. 83. 




8. 6. 


Appointment and powers of 
president of governor-gene- 
ral's council 


Reproduced by s. 45. 






Powers of governor-general 


Reproduced by s. 47 (1). 






when absent from council. 






8. 7. 


Absence of governor-general 
or president from council. 


Reproduced by s. 46. 




8.8. 


Power to make rules and 
orders for governor-gene- 
ral's executive council. 


Reproduced by 8. 43 (2). 




8. 9. 


Council where to assemble 


Reproduced by s. 42 (1). 






Governor of Madras or Bom- 


Reproduced by s. 40 (2). 






bay when to be an extra- 


• 






ordinary member of gover- 








nor-general's council. 








Lieutenant-governor when to 


Reproduced by s. 60 (6). 


As 




bo an additional member of 


to chief commissioners 






the council. 


33 Viot. 0. 3, 8. 3. 






.linntdnl hy 5} * ;n Vict 
'■. 14, -i. 2. Repraturai by 



'V'rtrn I<i 'linriliiw Rfprmliicwl by a. 66. 

. |H>wnr »f O.iTnr- I nc|,r-lu<cl by s. 63 (j), (4). 

r-rnl In (' ir-il. 

federal in <«.inci] . to-iir.xliM-nl by s . 63 (a). 
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Session and 
Chapter. 

24 & 25 
Vict. 0. 67, 
8. 22 
(continued). 



8.23. 



8. 24. 



8. 25. 

8. 26. 
8. 27. 
8. 28. 



8. 29. 



8. 30. 
B. 31. 



Title and Short Contents. 



(2) 3 & 4 Will. IV, c. 85, 
16 & 17 Vict. c. 95, 17 & 
18 Vict. c. 77, 21 & 22 
Vict. c. 106, or 22 & 23 
Vict. c. 41, or 

(3) Any Act enabling the 
Secretary of State to raise 
money, or 

(4) The Army Act**, or 

(5) Any Act of Parliament 
passed after i860 affect- 
ing Her Majesty's Indian 
territories. 

Governor-General in Council 
not to have power to pass 
laws affecting authority of 
Parliament, Ac. 

Power to make ordinances . 
Such ordinances may be 
superseded by Acts. 

Laws made by Governor- 
General in Council not in- 
valid because affecting pre- 
rogative of the Crown. 

Validation of laws made for 
the non-regulation pro- 
vinces. 

Leave of absence to ordinary 
members of council. 

Vacancy in office of ordinary 
member of council. 

Power to make rules and 
orders for Executive Coun- 
cils of Madras and Bombay. 

Appointment of additional 
members of council for 
Madras and Bombay. 

Term of office of additional 
members. 

Resignation of additional 
member. 



Remarks. 



Not reproduced. So much of 
these Acts as is now in force 
is embodied in the Digest. 
As to 3 & 4 Will. IV, c. 85, 
ss. 81-86, see 32 & 33 Vict, 
c. 98, s. 3. 

Reproduced by s. 63 (2) (r). 



Reproduced by s. 63 (2) (d). 
Reproduced by s. 63 (2) (6). 



Reproduced by s. 63 (2). The 
reference to the East India 
Company is omitted as ob- 
solete. 

Reproduced by 8. 69. 

Not reproduced ; covered by 

8. 64 (4). 

Reproduced by s. 79 (6). 



Not reproduced. Spent. 



Reproduced by s. 8i. 



Reproduced by s. 87. 



Reproduced by 8. 54 (2). 



Reproduced by s. 72. 



Reproduced by s. 71 (7). 



Reproduced by a. 88 (1). 



GOVERNMENT OF INDIA 



CAopfcr. 


Title ami Short ConttiUt. 


Rama 


24* « 

Vict. c. 6;. 


Appointment of additional 
members of council for 
legislation. 


Amended by ; 
c. 14, a. 1. 
a. 61. 


-»■ 


Term of office of additional 


Reproduced l>y 


••*-'- 


Resignation of additional 


Repralm. 1 


•. 13. 


Power for governor-genera) 
to fill. racaneiea of addi- 
tional member*. 


RepralM. -• ■„■ 
a. 4. 


a.,4. 


Incompleteness of proportion 
of non-official members not 
t« invalidate lav. 


Reurudu,,^! u) 




President, quorum, and catl- 
ing rote at legislative meet- 
ings of the goremor-gene- 
ral'a council. 


Re|.r...' 

..-J.l-ll I.) 
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Session and 
Chapter. 



24 & 25 
Vict. c. 67, 
8.45. 



8. 46. 



8.47. 



8. 48. 



Title and Short Contents. 



8. 49. 



88. 50, 51. 



8. 52. 

8.53. 
8. 54. 



24 & 25 

Vict. c. 104, 

8. I. 



Constitution of councils of 
lieutenant-governors. 

Procedure at meetings of lieu- 
tenant-governor's council. 

Power to constitute new pro- 
vinces and to appoint a lieu- 
tenant-governor for each, 
and declare and limit his 
authority. 

Power to fix and alter boun- 
daries. 

Saving as to laws . 

Legislative powers of Lieu- 
tenant-Governors in Coun- 
cil. 

Nomination of members of 
lieutenant-governors' coun- 
cils. 

Conduct of business in lieu- 
tenant-governors' councils. 

Assent to, and disallowance 
of, acts of lieutenant-gover- 
nors' councils. 

Previous assent of Crown to 
proclamation — 
Constituting councils 

Altering boundaries . 
Constituting new provinces 

Governor of Madras or Bom- 
bay to fill vacancy in office 
of governor-general. 

Saving of certain rights, 
powers, and things done. 

Meaning of term * in council.' 



Remarks. 



The Indian High Courts 

Act, 1861. 
Power to establish high courts 

at Calcutta, Madras, and 

Bombay. 



Reproduced by s. 7$ (1), (2), 

(3). 
Reproduced by s. 75. 

Reproduced by s. 74. 



Reproduced by s. 74. 

Reproduced by s. 74. 
Reproduced by s. 76. 



Reproduced by ss. j$ t 79 {c) 9 
88. 

Reproduced by a. yj. 

Reproduced by s. 78. 



Modified by 28 & 29 Vict. c. 17, 

s. 5. 
Reproduced by s. 74. 
Reproduced by s. 74. 

Reproduced by s. 85. 



Reproduced by s. 123. 

Effect reproduced by language 
of Digest, see ss. 50-54, &c. 

Repealed, S. L. R. Act, 1878. 



Not reproduced. Spent. 
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S.—inn and 
Chapter. 


Title and Short Contents. 


Remarks. 


34 *2S 






Vict.c. 104, 


Power td revoke, alter, or sup- 


Spent. 


b. 17. 


plement letters [talent of 
high courts. 








Repealed by 28 & 29 Vict. 






c. 15, B. 2, which section is 






itself rojicnled by S. L. R, 






Act, 1878. 


a. 19. 


Definition of ' barrister ' 


Reproduced by s. 96. 




Local government . 


Reproduced by ss. 97 (2), ICX>, 


, 8 k 2I} 


The Indian High Courts 




Vict. c. 15, 


Act, isas. 




H. 1. 


Extension of time lor granting 


Nut reproduced. Spent, 




now letters patent for high 


Repealed, 8. L. R. Act, 1878. 


H. j. 


Power to make order* altering 




local limits of jurisdiction 


I 




of high courts. 


I Reproduced by a. 104. 


1.4. 


Power to disallow such orders. 


1 

Repealed, S. L. R. Act, 1878. 
Reproduced by ■. 104. 


B. 6. 


Saving of legislative powers 




of Governor - (ieneral in 






Council. 




2* & jrj 


The Government or India 




Vict.c. 17, 


Act, 1885. 






Power of Uovcmor-Ciencral 


Reproduced by b. 63 <l)(o). 




in Council to legislate for 






British subjects in Native 






States. 




H. 2. 


Foregoing section to be read 


Section 2; is incorporated in 




as part of «. 22 of 14 & 25 


s.64. 




Vict. 0. 67. 


Repealed, S. L. R. Act, 1878. 


■.4. 


Power to appoint territorial 

limits of presidencies and 
1 ie u ten a nf-go vern nrsh i ps. 


Reproduced by a. 57. 


a. 5. 


I)i sal lo wane B by Secretary of 


Reproduced by s. 57, prov. (2). 




State of proclamation alter- 






ing boundaries of province. 






Sanction of C:own to procla- 


Poprjdi ced by a. 57, prov. ( 1 ). 




mation transferring entire 






district. 
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Session and 
Chapter. 




8.5. 



8. 6. 



Title and Short Contents. 



33&34 
Vict. c. 59, 

8. 1. 

8. 2. 



34 * 35 
Vict. c. 34, 

8. 1. 



b. 2. 



8. 3. 



34 & 35 
Vict. c. 62, 

8. 1. 



37 & 38 
Vict. c. 7y f 

s. 13. 



Power of governor-general to 
act against opinion of coun- 
cil. 

Power to appoint native* of 
India to offices reserved to 
the covenanted civil ser- 
vice. 

The East India Contracts 

Act, 1870. 
Validity of deed, &c. 

Power to vary form of execu- 
tion of assurances. 

The Indian Councils Aot, 
1871. 

Validation of Acts of local 
legislatures conferring ju- 
risdiction over European 
British subjects. 

Committal of European British 
subjects. 

Power of local legislatures to 
amend and repeal Acts 
declared valid by Indian 
Act XXII of 1870. 

The Indian Bishops Act, 

1871. 
Power to make rules as to 
leave of absence of Indian 
bishops. 
Proviso as to limits of 
expense. 

The Colonial Clergy Act, 
1874. 

Provisions as to Indian 
bishops. 



Remarks. 



Repealed, S. L. R. Act, 1883. 
Reproduced by s. 44 (2), (3). 



Reproduced by s. 95. 



Repealed, S. L. R. Act, 1883. 
Reproduced by s. 33 (3). 



Reproduced by s. 79 (c). 



Not reproduced. Superseded 
by Indian Act X of 1882, 
s. 447. 

Not reproduced. Superseded 
by 55 * 56 Vict. c. 14, s. 5. 
See 8. 76 (4). 



Reproduced by s. 114. 



Reproduced by s. 11 3. 



Reproduced by s. 1 10 (5). 



n»«NM 







•Swviwl *• to **nr*» -t* ■■Jim- Sot mprwliweif. I*> 1 n ■■! 
M...ri(-« <>n Jnrtimi fimnm B^pr'^iivnl bj m. v.. 1 1 3. 
II*,*.! ■/( ".tuKimnla . . Repeated, »•. L. R. Act, 1S94. 
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Session and 
Chapter. 



44 & 45 
Vict. c. 63, 



s. 1. 



8. 2. 

47 & 48 
Vict. c. 38, 
s. 1. 

88. 2, 3. 



8. 4. 



Title and Short Contents. 



8. 5. 



8. 6. 



52 & 53 
Vict. c. 65, 

s. 1. 



8. 2. 

55 & 56 
Vict. c. 14, 

b. 1. 



8. 2. 
8. 3- 
8. 4. 



ILBZXT 



The Indian Office Auditor 

Act, 1881. 
Superannuation allowance of 

India Office auditor and his 

assistants. 

Short title .... 

The Indian Marine Service 

Act, 1884. 
Short title .... 

Power of Governor-General in 
Council to make laws for 
the Indian Marine Service. 

Such laws — 

to have same force as Acts 
of Parliament. 

to be judicially noticed by 
all courts. 



Restriction on legislation af- 
fecting high courts. 

Power to place Indian Marine 
Service under Naval Dis- 
cipline Act in time of war. 

The Council of India Reduc- 
tion Act, 1880. 
Power to reduce number of 
Council of India. 

Short title .... 

The Indian Councils Act, 
1882. 
Increase of number of mem- 
bers of Indian legislative 
councils. 

Business at legislative meet- 
ings 

Meaning of expressions re- 
ferring to Indian territories. 

Vacancies in number of addi- 
tional members of councils. 

y 



Remarks. 



Reproduced by s. 30 (10) and 
8. 126. 



Not reproduced. 



Not reproduced. 

Reproduced by s. 63 (1) (d), 
(5), (6). 



Not reproduced. There is no 

such provision in 24 & 25 

Vict. c. 67. 
Not reproduced. As to Indian 

courts, see Indian Act I of 

1872, s. 57. 

Reproduced by s. 63 (3). 



Left outstanding. 



Reproduced by s. 3 (1). 



Not reproduced. 



Reproduced by ss. 60, 71, 73. 



Reproduced by 88. 64, 77. 



Reproduced by 8. 60. 



Reproduced by b. 88. 
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CHAPTER IV 



APPLICATION OF ENGLISH LAW TO NATIVES OF 

INDIA ] 

English law was introduced into India by the charters Intro- 
under which courts of justice were established for the three English 
presidency towns of Madras, Bombay, and Calcutta. The j* ^j 1 " 1 ^ 
charters introduced the English common and statute law in 
force at the time, so far as it was applicable to Indian circum- 
stances. The precise date at which English law was so 
introduced has been a matter of controversy. For instance, it 
has been doubted whether the English statute of 1728, under 
which Nuncomar was hanged, was in force in Calcutta at the 
time of his trial, or of the commission of his offence. So also 
there has been room for argument as to whether particular 
English statutes, such as the Mortmain Act, are sufficiently 
applicable to the circumstances of India as to be in force 

1 This chapter is based on a pa]>er read before the Society of Comparative 
Legislation in 1896. 

Among the most accessible authorities on the subject of this chapter 
are Harington's Analysis of the Bengal Regulations, Beaufort's Digest of 
the Criminal Law of the Presidency of Fort William, the introduction to 
Morley's Digest of Indian Cases, the editions published by the Indian 
Legislative Department of the Statutes relating to India, of the general 
Acts of the Governor-General in Council, and of the Provincial Codes, 
and the Index to the enactments relating to India. The numerous 
volumes of reports by Select Committees and by the Indian Law Com- 
missioners contain a mine of information which has never been properly 
worked. 

The best books on existing Hindu law are those by Mr. J. D. Mayne 
and by West (Sir Raymond) and Buhler, written for the Madras and Bom- 
bay points of view respectively. Sir R. K. Wilson has published a useful 
Digest of Anglo-Mahomedan Law. Reference should also be made to the 
series of Tagore Law Lectures. Mr. C. L. Tupper and Sir W. H. Rattigan 
have written on the customary law of the Punjab. 

On the general subject dealt with by this chapter see Bryce, Studies in 
History and Jurisprudence, Essay IL 

y 2 
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The object of the East India Company was to make asG 
little alteration as possible in tlie existing state of things. t | 
Accordingly the country courts were required, in the adminis- £ 
tration of criminal justice, to be gui<led by Muhomedan law. 
But it soon appeared that there were portions of the Maho- 
metan law which no civilized Government could administer. 
It was impossible to enforce the law of retaliation for murder, 
of stoning for sexual immorality, or of mutilation for theft, 
or to recognize the incapacity of unbelievers to give evidence 
in cases affecting Mabnmedans. The most glaring defects of 
Mabomedan law were removed by regulations, and an inter- 
esting picture of the criminal law, so patched and modified, 
asitwa9 administered in the country courts of Bengal aboul 
the year 1821, is given in Mr. Harington'a Analysis of the 
Bengal Regulations'. The process of repealing, amending, 
and supplementing the Mahomedan criminal law hy enact- 
ments based on English principles went on until the Maho- 
medan law was wholly superseded by the Indian Penal Code 
in i860 3 . A general code of criminal procedure followed in 
1861, and the process of superseding native by European law, 
so far as the admi nisi ration of criminal justice is concerned, 
was completed by the enactment of ihe Evidence Act 
of 1872. 

With respect to civil rights, Warren Hastings* plan of 1772 
directed, by its twenty-third rule, that ' in all suits regarding ll; 
marriage' inheritance, and caste, and other 1 ' religious usages J^ 
and institutions, the laws of the Koran with respect to 1 * 
Mahomedaus, and those of the Sinister with respect to Gen tun 
(Hindus) shall bo invariably adhered to." ' Moulavies or 
Brahmins ' were directed to attend the courts for the puqtose 

'See ill*! Sir R. K. Wilton's Intrtditrtion U, il»flft| Iffllliwwfin bur, 
p. 113 ; ami for a description of the criminal Uw of Inclin as il ntflM in 
[•53, Ma ill,- ,■ villi MM ghM in that year by Mr, F. MiUclt before the Select 
BlttM of tin- House of Lords oil the K11.-I India t'ompniiy - * Chart or. 

■It had been previously supeiwdcd. in TS27, by a written code in the 
Bomliay Preaiiiiwy (Murlcy, Itiyrrt, Introduction, pp. oliv, clixvi). 

■ Tho use of ' other ' implies that marriagn atifl inheritance were treated 
a. religion 
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although the same may not be bald justifiable by the laws 
of England.' Enactments to the same effect liave been 
introduced into numerous subsequent English and Indian 
enactments '. 

These provisions of the Act of 1781, and the corresponding 
provisions of the Act of 1797 relating to the recorders' courts 
of Madras and Bombay (afterwards superseded by the 
supreme courts, and now by the high courts), are still in force, 
but are not included in the list of English statutory pro- 
visions which, under the Indian Councils Act of 1861 (24 
& 25 Vict. c. 67), Indian legislatures are precluded from 
altering. Consequently they are alterable, and have in fact 
been materially affected, by Indian legislation. For instance, 
the native law of contract has been almost entirely super- 
seded by the Contract Act of 1S72 and other Acts. And 
the respect enjoined for the rights of fathers and masters of 
families and for the rules of caste did not prevent the Indian 
legislature from abolishing domestic; slavery or suttee. 

A Bengal regulation of 1832 (VII of 1832), whilst re-enact- The Lex 
ing the rules of Warren Hastings which bad been embodied 
in previous regulations, qualified their application by a pro- 
vision which attracted litllc attention at the taut, but after- 
wards became the subject of considerable discussion 2 . It 
declared that these rules "are intended and shall he held to 
apply to such persons only as shall be bona fide professors of 
those religions at the time of the application of the law to 
the ease, and were designed for the protection of the rights 
of such persons, not for the deprivation of the rights of others. 



'See e.g. 37 (•«*>■ II I. c. hi (nililiiin, tt> the nenriiw' court* at Madrmt 
and Bombay), aa. 12, 13 ; Bombay Regulation IV of 1817, a. 16; Act IV 
of 187J. a. ; (Punjab), a* amended by Aut XII of r.878 ; Act III of 1873, 
a. if. (JIa.li-*,) ; Act XX of 187;, a. 5 (Central Provinces) ; Act XVIII of 
1876, «. j (Oudli) ; Act XII of Mj, ». 37 (Bengal. North- Went ern Pruvincew, 
mill .Visum) : Act XI of iSSi). n. 4 (Lower Burma) ; and claUHeri :g and 20 
Cd (In Clutrter of l86j of the llenc,al High Court*, the corresponding clauMta 
of the Madras and Bombay Charters, and iliiiincn 1 j and 14 of the t 'barter 
of llic Nnrlh- Western Province* High Court. 

'.Sec Morley'a Digcit, Introduction, pp. eilxxiii, c-lxxxiii. 
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Whenever, therefore, in any civil suit, the parties to such 
suits may be of different persuasions, where one party shall 
be of the Hindu and the other of the Mahomedan persuasion, 
or where one or more of the parties to such suit Bhall not 
be either of the Mahomedan or Hindu persuasion, the laws 
of those religions shall not be permitted to operate to deprive 
such party or parties of any property to which, but for the 
operation of such laws, they would have been entitled. In 
all such cases the decision shall be governed by the principles 
of justice, equity, and good conscience; it being clearly 
understood, however, that this provision shall not be con- 
sidered as justifying the introduction of the English or any 
foreign law, or the application to such cases of any rules not 
sanctioned by those principles.' 

In the year 1850 the Government of India passed a law 
{XXI of 1850) of which the object was to extend the principle 
of this regulation throughout the territories subject to the 
government of the East India Company. It declared that 
' So much of any law or usage now in force within the terri- 
tories subject to the government of the East India Company 
as inflicts on any person forfeiture of right! or 1 property, 
or may be held in any way to impair or affect any right of 
inheritance, by reason of his or her renouncing or having 
been excluded from the communion of any religion, or being 
deprived of caste, shall cease to be enforced as law in the 
courts of the East India Company, and in the courts estab- 
lished by Royal charter within the said territories.' 

This Act, which was known at the time of its passing as 
the Lex Loci Act 2 , and is still in force, excited considerable 
opposition among orthodox Hindus as unduly favouring 
converts, and has been criticized from the Hindu point of 

1 An attempt lias been made in argue llmt thii phrase was an Becideiilal 
misprint for ' rights oj property.' But there aecoifl iiu foundation Etc lUl 
suggest] un. 

* Tli is title in a misnomer. It was properly applied lo oilier provisions 
Which wero subsequently dropped. See tlie evidence of Mr. Cameron 
before the Select Committee of the House of Lords in 185a. 
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view with respect to ita operation on the guard ianship of 
children in a case where one of two parents had been convei ted 
from Hinduism to Mahomedauisru. 

It will have been observed that Warren Hastings' rule Law ap- 
and the enactments based upon it apply only to Hindus and |i,.|„,, rl;J 
Mahomedans. There are. of course, many natives of India "j^Jj'^ 
who are neither Hindus nor Mahonicdans, such as the Port 11- "" 
guesc and Armenian Christians, tlio Parsees, the Sikhs, the mnjtn 
Jains, the Buddhists of Burma and elsewhere, and the Jews. 
The tendency of the courts and of the legislatures has l)een 
!■• apply to those classes the spirit of Warren Hastings' rule 
and to leave them in the enjoyment of family law, except so 
far as they have shown a disposition to place themselves 
under English law. 

When Mountstuart Elphinstone legislated for the terri- Rules as 
tories then recently annexed to the Bombay Presidency, tiaago m 
Anglo-Indian administrators had become aware that the ^* l 1 '/," t 1 |™ > * 
sacred or semi-sacred text-books were not such trustworthy Punjab. 
guides as they had been supposed to be in the time of Warren 
Hastings, and that local or personal usages played a much 
more important part than had previously been attributed 
to them. Accordingly, the Bombay regulation deviated from 
the Bengal model by giving precedence to local BMgfl BBW 
the written Mahomedan or Hindu law'. Regulation IV of 
1827 (s. 26), which is still in force in the Bombay Presidency, 
directed that * The law to bo observed in the trial of suits 
shall be Acts of Parliament and regulations of Government 
applicable to the case ; in the absence of such Acts and 
regulations, the usage of the count ry in which the suit arose ; 
if none such appears, the law of the defendant, and, in the 
absence of specific law and usage, justice, equity, and good 
conscience alone.' The same principle lias since been applied 

1 It it also important to olwrvt Unit the Mahnm<-dan rriminaJ law had 
not bren introduced! into tbo laotlariM limln limn buy to anything lilrn 
tho aamn extent a* into Bengal. Son on this fubjrot the Judicial LtttMl 
from Bombay of July 30, 1R1S. pars. tS6 sec]., printed in the Export" lo 
Parliament on bad In- Mil tXlttfi r.-r Itt year 1819. 
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to the Punjab, which is pre-eminently the land of customary 
law, and where neither the sacred textbooks of the Hindus 
nor those of the. Mahunndans supply a safe guide to the 
usages B'-i ii.-llv observed. In thin province the Punjab Laws 
Act ' e> ■ . directs the court* to observe any custom 

applicable to the parties concerned, which is not contrary to 
justice, equity, or good conscience, and has not been altered or 
abolished bylaw, or declared by competent authority to be void. 

Native Christians have for the most part placed themselves, 
' or allowed thorns Ives to bo placed, under European law. 
Aa long ago as 1636 the Armenians of Bengal presented 
a petition to tin* (iovcnor-fieneral, in which, after Retting 
forth the destitution of their legal condition, they added, 
' Ah Armenians have ceased to be a nation since the year of 
our Lord 1^175, and no trace of their own law is now to be 
discovered '. your petitioners dumbly submit that the law 
uf England is the only one that can. upon any sound principle, 
he allowed to prevail V 

The 1'itiKi-rn have iiiKitinif.! the enactment of an iiitataUi 
succession law of their own (XXI of 1865). 

In matters for which neither the authority of Hindu or 
Mahoutcdan text -hooks or advisers nor the regulations and 
other enactments of the Government supplied sufficient 
inihliince, the judge* of the civil courts were usually directed 
to act 111 accordance with "justice, equity, and good eon- 
*v tence .' An Englishman would naturally interpret these 
«tu\U as meaning such rules and principles of Et*gti*h law 
as be happened to kuow and considered applicable to the 
c«*m' . and thus, under ttie influence of English judges, native 
law 41 id ust^iv »vrv, without express legislation, largely 
'■upplemcmed, modified, and superseded by English law. 

I'tie ^uiuirw* ,utd reports whieh preceded the Charter Ac* 
el i^\; dvrwced attention to the uusat isfactofv conditioa 

l\ - _■. .. . k - t.i«cml by XII •( :>> *. :. 

• . . v, lV.«,u.-. i:»*,.. 1 .jV*,,/- i. ZV«i. L'n ■■■) t^n 
*a«*t»> > -■'^.J, tatrrfw^wa. p. tiuiiu. 
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of the law in British India at that time, and, in particular, Chute 
to the fri-ijiu-nt dilliculty of ascertaining what the law was l8 ,. 
and where it was to be found. The judges of the Calcutta 
Supreme Court, after describing generally the state of the 
law, went on to say : ' In this state of circumstances no one 
can pronounce an opinion or form a judgement, however 
sound, upon any disputed right of persons respecting which 
doubt and confusion may not be raised by those who may 
choose to call it in question ; for very few of the public or 
persons in office at home, not even the law officers, can be 
expected to have so comprehensive and clear a view of the 
Indian system as to know readily and familiarly the bearings 
of each part of it on the rest. There are English Acts of 
Parliament specially provided for India, and others of which 
it is doubtful whether they apply to India wholly, or in part, 
or not at all. There is the English Common Law and Con- 
stitution, of which the application is in many respects stUl 
more obscure and perplexed ; Mahomedan Law and Usage ; 
Hindu Law, Usage, and Scripture ; Charters and Letters 
Patent of the Crown ; regulations of the Government, some 
made declaredly under Acts of Parliament particularly 
authorizing them, and others which are founded, as some say, 
on the general power of Government entrusted to the Company 
by Parliament, and as others assert mi their rights as suc- 
cessors of the old Native Governments ; some regulations 
require registry in the Supreme Court, others do not ; some 
have effect generally throughout India, others are peculiar 
to one presidency or one town. There are commissions of 
the Governments, and circular orders from the Nizamut 
Adawlut, and from the Dewatuiy Adawlut ; treaties of the 
I'riiHii ; treaties of the Indian Government ; besides inferences 
drawn at pleasure from the application of the " droit public," 
and the law of nations of Euro)ie, to a state of circumstances 
which will justify almost any construction of it, or qualifica- 
tion of its force V 

'Bee II:ih-:ii-iI ( 1S33), xviii. 729. 
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class wished to retain their native rules of succession, not- 
withstanding their conversion to Christianity. The Jews of 
British India had agreed to place themselves under the Act, 
but it was not until some twenty years after the Act had 
become law that the Jews of Aden, who lived in a territory 
which is technically part of British India, but who still observed 
the Mosaic law of succession ! , discovered that they were 
subject to a new law in the matter of succession. They 
petitioned to be released from its provisions, and were by 
executive order remitted to the Pentateuch. 

The operation of the Indian Succession Act has, however, 
been extended by subsequent legislation. 

The Oudh Estates Act, 1889 (I of 1869), expressly enabled Oudh 
the taluqdars of Oudh to dispose of their estates by will, and Act. 
applied certain provisions of the Indian Succession Act to 
their wills. 

The Hindu Wills Act (XXI of 1870) applied certain of its Hindu 

Wills Act. 
provisions — 

(1) To all wills and codicils made by any Hindu, Jaina, 
Sikh, or Buddhist, on or after September 1, 1870, within 
the territories subject to the Lieutenant-Governor of 
Bengal, or the local limits of the ordinary original civil 
jurisdiction of the High Courts of Judicature of Madras 
and Bombay ; and 

(2) To all such wills and codicils made outside those terri- 
tories and limits so far as relates to immovable property 
situated within those territories or limits. 

But nothing in the Act is to 

(3) Authorize a testator to bequeath property which he 
could not have alienated inter vivos ; or 

(4) Deprive any persons of any right of maintenance of 
which, but for the Act, he could not deprive them by 
will ; or 

(5) Affect any law of adoption or intestate succession; or 

1 See the rulingH in Zelophehad's case, Numbers xxvii. 6, xxxvi. 1 ; and 
the chapter on Lo Droit Israelite in Dareste, Etudes cTHisioire du Droit. 
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Tli» Indian Contract Act (IV of 1S72) does- nor cover tin 
vrliolf tinlrt of contraet law. hot. *o fur .w it »st*«id*. is growral 
in Hm implication, and .■mpernedfw the native law iif L'nntraet. 
However, it. contain* % saving (h. 2) fnr any ritntutn. Ant. or 
regulation not thereby expressly repealed, and for any ubmcb 
or r-iiKt-om of trade or incident of contract nnt inconsistent 
wil-li iln provision*-. The saving for *tatutes has bean held 
to include the enactment of George r lT. under which matters 
'if cnnlract arc, within the presidency towns, hut not else- 
where, 'limited to be regnlated by the personal law of the 
party, iind thus, paradoxically enmigh. certain rales of Hindu 
law have maintained their footing in the last part of British 
f rid in where they might have been expected to survive 1 . 
in Tim Negotiable Instrument* Act, 1881, which corresponds 
, i.» iiml Formed the precedent for the English Bills of Exchange 
Act, fit tends In the whole of British India, but is declared 

' Mm nuto («) to i. ir*H or Digeat. 
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(s. I) not to affect any local usage relating to any instrument 
in an Oriental language. It therefore preserves the customary 
rules as to the construction and effect of ' hundis,' or native 
lull,, of exchange and promissory notes, except so far as those 
rules are excluded by the agreement of the- parties '. 

The Transfer of Property Act, 1882, which lays down Trainer 
rules with respect to the sale, gift, exchange, mortgage, and |k . rty Act. 
leasing of land, and oil other points supplements the Contract 
Act. does not apply to the Punjab or to Burma (except the 
town of Rangoon) ; and, within the parts of India to which 
il extfiids, it reserves, or keeps in operation, native rules and 
customs on certain important subject*. Vat instance, nothing 
in the Act is to affect the provisions of any enactment not 
thereby expressly repealed, e.g. the Indian Acts which 
expressly save local usages in the Punjab and elsewhere. 
And nothing in the second chapter, which relates to the 
transfer of property by the act of parties, is to affect any 
rule- of Hindu, Mahomedan, or Buddhist law (s. 2). The pro- 
visions as to mortgages recognize and regulate forms of 
security in accordance with native as well as English usage. 
Local usages with respect to apportionment of rents and 
other periodical payments (s. 36), mortgages (s. 98). and 
leases (ss. 106, 10S), are expressly saved. And finally, there 
is a general declaration (s. 1 17) that none of the provisions 
of the chapter relating to lease*! are to apply to leases for 
agricultural purposes, except so far as they may be applied 
thereto by the local Govern merit, with the sanction of the 
Government of India. Thus the application of these pro- 
visions is confined within very narrow limits. The law 
relating to the tenure of agricultural land is mostly regulated 
by special Acts, such as the Bengal Tenancy Act (VIII of 
1885), and the similar Acts for other provinces. 

The Indian Trusts Act, 1882 (II of 1882), which codifies T™t 
the law of trusts, does not apply to the province of Bengal 

' It U uiH, however, that tin- Indian lunik- refuse 10 discount Ijimiiin 
unless the parties agree to be bound by the Act. 
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or to '1st- iT.-niilfivy of Bombay. And iwtbJng in it is 10 
iiflVci id>* ml** i if \f»tmiiwdfm Uw -m to un*/. a> the ""■«- ^i 
relations of tlw mrml«-M of xa undivKhd family as deter- 
mini-*! l>y any customary or personal Uv, or to apply to public 
or private religions or charitable <*ndijwrot<ntB (s. i). 

Tim Indian Kaserriernts Act, 1&02 (V of iS8z). which is in 

Rate in MM i>*rf» of India- outside Bengal 1 - ajao t-mhodim 

principles of tfnglwh law, Ixit In not tn dnrogate from certain 

OwDRHMM and customary richti (a. i). 

Oawdhm The Ouardian and vVturds Act*, 1S00 (VTHoi iSoo), wtuub. 

Wards AMMl (he Liw with respect, to the appointment, duties, 

tiiflit.s. and !i*hi(tti.-t .if guardians of minors 2 , provides (a. 6) 

that, in l!ii- MOT ol ■ minor who ia not a. European British 

BOfeJeet, nntMng i" tlm feat is to be construed as raking away 

or derogating from any power to appoint a. guardian which 

is valid by the law to which I he minor ia subject. And in 

the appointment of a guardian the court; is, subject to certain 

direction*, to he guided hy what, rooatMteittiy with <Ae /aw to 

which the minor in subject, appears in the circumstances to be 

For (he welfare of the minor (a. 17). 

Ia-w of The law of torts or civil wrongs, as administered by the 

courts of British India, whether to Europeans or to natives, 

is practically English law. The draft of a bill to codify it 

wan prepared mime years ago, but the measure has never been 

introduced. 

Riityncti If we. survey the whole field of law, as administered by the 

Kn|riinh Br 't' HM Indian court*, and examine the extent to which it 

jin'l n»ti»n nfinH j h( j H f English and of native law respectively, we shall 

apmivr-ly find that Warren Hastings' famous rule, though not binding 

on Ih" Indian I egi filatures, still indicates the class of subjects 

with which the Indian legislatures have been chary of inter- 

1 lr» operation wa« intended hy Act VIH of 1891. 

' Tli" hki» "f majority for person* domirilcd in British India ia by Act 
[X nf ix;; ( ft » nmonrlerl hy h. $2 of Act VIII of iflyo) filed at eighteen, 
r-x(-rjtt where Mure, thr attainment of that age a (guardian baa been appointed 
for the minor hy ihc court, or hi» property haa been placed under the super- 
inti-ndpri'-r of Iho Court of Wards, in which case the minority lasts until 
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fering, and which they have been disposed to leave to the 
dumaiii of native law and usage. 

The criminal law and the law of civil and criminal procedure 
are based wholly on English principles. So also, subject to 
some few exceptions ', are the law of contract and the law of 
tor to, or civil wrongs. 

But within the domain of family law, including the greater 
part of the law of succession and inheritance, natives still 
retain their personal law, either modified or formulated, to 
some extent, by Anglo-Indian legislation. Hindus retain 
their law of marriage, of adoption, of the joint family, of 
partition, of succession. Mahometans retain their law of 
marriage, of testamentary and intestate succession, and 
of wakj or quasi -religious trusts. The important branch of 
law relating to the tenure of laud, as embodied in the Rent 
and Revenue Acts and regulations of the different provinces, 
though based on Indian customs, exhibits a struggle and 
compromise between English and Indian principles. 

It will have been seen that the East India Company began Attempt 
by attempting to govern natives by native law, Englishmen ,,',1,'i 'v^ ' i' v 
by English law. This is the natural system to apply in 5jJJ2^ W| 
a conquered country, or in a vassal State — that is to say, in men by 
a State where complete sovereignty baa not been assumed by ] nw ; 
the dominant power. It is the system which involves the 
least disturbance. It is the syste-m which was applied by 
the barbarian conquerors of the provinces of the Roman 
Empire, and which gave rise to the system of personal law 
that plays so large a part in the long history of the decay 
of that empire. It appears to be the system now in force 
in Tunis, where the Frezich have practically established an 
exclusive protect orate, and where French law appears to be 
administered by French courts to Frenchmen and European 
foreigners, anil Mahomedan law by Mahomedan courta to 



'«■([. the Mahomedon ruka ns lo the right of prc-i? mpt ion, whit' h aro 
pxprtwsly WBOgBJMd by the Punjab l^ws Ail, 1B73 (n.t mnriictei] by Act 
'"I of 1878), uiil by the Oiidh Lawn Act, 1S76. 
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the natives of the country. It is the system which is applied, 
with important local variations, in the British protectorates 
established in different parts of the world over uncivilized 
or semi- civilized countries. The variations are important, 
because the extent to which native laws and usages can be 
recognized and enforced depends materially on the degree of 
civilisation to which the vassal State has attained. 

The system broke down in India from various causes. 
In the first place there was the difficulty of ascertaining 
the native law. 

Warren Hastings did his best to remove this difficulty by 
procuring the translation or compilation of standard text- 
books, such as the Hedaya, the Sirajiyah, and the Sharifyah 
for Mahomedan law, the Code of Mann, the Mitakshara, and 
the Dayabhaga for Hindu law, and by enlisting the services 
of native law officers as assessors of the Company's courts. 
His regulations were based on the assumption that the natives 
of India could be rouglily divided into Mahomedana and 
Gentus, and that there was a body of law applicable In these 
two classes respectively. But this simple and easy classifica- 
tion, as we now know, by no means corresponds to the facts. 
There are large classes who are neither Mahomedans nor 
Hindus. There are various schools of Mahomedan law. 
There are Mahomedans whose rules of inheritance are based, 
not on the Koran, but on Hindu or other non-Ma homed an 
usages. Hinduism is a term of the most indefinite import. 
Different text-books are recognized as authoritative in different 
parts of India and among different classes of Hindus. Even 
where they are so recognized, they often represent what the 
compiler thought the law ought to be rather than what it 
actually is or ever was. Local, tribal, caste, and family 
usages play a far larger part than had originally been sup- 
posed, and this important fact has been recognized in latei 
Indian legislation. 

Then, the native law. even where it could be ascertained, 
was defective. There were large and important branches of 
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law, such as the law of contract, for which it supplied insuf- 
ficient guidance. Its defects had to be supplied by English 
judges and magistrates from their remembrance, often 
imperfect, of principles of English law, which were applied 
under the name of justice, equity, and good conscience, 

And lastly, native law often embodied rules repugnant to 
the traditions and morality of the ruling race. An English 
magistrate eould not enforce, an English Government could 
not recognize, the unregenerate criminal law of Indian 
Mahomedanism. 

Thus native law was eaten into at every point by English 
case law, and by regulations of the Indian legislatures. 

Hence the chaos described in the passage quoted above 
from the report of the Calcutta judges. 

This chaos led up to the period of codification, which was Reason tor 
ushered in by Macaulay's Commission of 1833, and which, £ ion _ L ' 
after the lapse of many years, bore fruit in the Anglo-Indian 
codes. 

In India, as elsewhere, codification has been brought about 
by the pressure of practical needs. On the continent of 
Europe the growth of the spirit of nationality, and the con- 
sequent strengthening of the central Government and fusion 
of petty sovereignties or half -sovereignties, has brought 
into strong relief the practical inconvenience arising from 
the co-existence of different systems of law in a single State. 
Hence the- French codes, the Italian codes, and the German 
codes. If codification has lagged behind in England, it has 
been largely, perliaps mainly, because England acquired a 
strong central Government, and attained to practical unity 
of law, centuries before any continental State 1 . 

In India it became necessary to draw up for the guidance Merits of 
of untrained judges and magistrates a set of rules which o g ttw 
they could easily understand, and which were adapted to the 
circumstances of the country. There has been a tendency, 
on tho one hand, to overpraise the formal merits of the 

'See Chap, viii of uiy Lmjtdalin- .Stithmh and Forms. 
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<ltflr rjttW firtw n<* ni«wtr frrt» the i. 

o b* Twnf y rar mt*«' wtWHt. undw tttftmMW.it 
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Hindu 
•Intiw i n»irf*>r» no* with matter* elaaeiy 1 
Ffimti iw!i» mH nhwmvmwB. and from the impaeMOilifcy 
rmny rMM nf formulating rin«* hi any shape which will 
'< >-lth fr«n#rfll aifBptann*. It is >';isv t-tiouuii to hmi uu 
i^ht-pwf Hind'i ->r Malm mod an. like the kit* iSir Sywi 
mM Khnn. who will testify tn ilia general desire «£ the 
i •■•■-• in Itnv Hiw law* . ndifiert. Tie tiifficulty l>cgiiw 
f" i pari Innlftr f-n*t« in pr**s*nt#d in a concrete farm. Even 
ih" "Hf of Himh ii small mmmumtv as The Khojaa, wito 
- - rmtrivpf] In fomhin* adhewon to the Mahomedan. creed 
h n-tnntinn of cprtMn Hindu < lutnms. ic has. up to this 
ic own found impomihlp tn frame a set of raiea of iniinri- 
if.. ,.ii whirh ihp IfftdnrH of the sect will itgre*. And any 
I" nr>{ Imnnr) on tfenwal agreement would either cause 
iiii<r>>ifa i liw intent or remain a ileari letter. The miacon- 
.lioim u'liirli ,irr>wf .thmit. the 'inardiuna .aid Wanls Act, 
niitltrirw of which I'xpremly disavowed any intention of 
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altering native law, illustrate the sensitiveness which prevails 
about such matters. 

And what, after all, is a code ? It is a text-book enacted Codes and 
by the legislature. Several of the Anglo-Indian codes extend books, 
only to particular provinces of British India. But, as clear 
and accurate statements of the law, they possess much 
authority in the provinces to which they have not been 
formally extended. Indeed, it was Sir Henry Maine's view 
that the proper mode of codifying for India was to apply 
a code in the first instance to a particular province, where 
its enactment would meet with no opposition, and gradually 
extend its operation after the country had become fami- 
liarized with its contents, and accepted it as a satisfactory 
statement of the law. When this stage had been reached, 
what had been used as a text-book might be converted into 
a law. Now, the author of a text-book enjoys many advan- 
tages over the legislators who enact a code. He can guard 
himself by expressions such as * it is doubtful whether ' and 
' there is authority for holding.' And he can correct any 
error or omission without going to the legislature. If a digest 
such as Sir Roland Wilson's obtains general acceptance with 
the courts which have to administer Anglo-Mahomedan law, 
it will supply an excellent foundation for a future code of 
that law. But the time for framing such a code has not 
yet arrived. 



CHAPTER V 

BRITISH JURISDICTION IN NATIVE STATES 

It seems desirable to consider, somewhat more fully than 
has been possible within the compass of the foregoing chap- 
ters, the powers of the Indian legislative, executive, and 
judicial authorities with respect to persons and things outside 
the territorial limits of British India, particularly in the 
territories of the Native States of India. For this purpose 
it may be convenient to examine, in the first instance, the 
principles applying to extra-territorial legislation in England, 
and then to consider wha f , modifications those principles 
require in their application to India. This is the more 
important because the Indian Act regulating the exercise of 
extra-territorial jurisdiction was to a great extent copied from 
the English Act which had been passed for similar purposes. 
Territorial Parliamentary legislation is primarily territorial. An Act 

character 

of Parlia- °f Parliament prima facie applies to all persons and things 
. mc . n J^ y within the United Kingdom, and not to any persons or things 
tion. outside he United Kingdom *, In exercising its power to 

legislate for any part of the King's dominions Parliament is 
guided both by constitutional and by practical considerations. 
It does not legislate for a colony having responsible govern- 
ment, except on matters which are clearly Imperial in their 
nature, or are beyond the powers of the colonial legislature. 
And, apart from constitutional considerations, it is reluctant 
to deal with matters which are within the competence of 
a local legislature. 
Principles In dealing with persons and things outside the King's 
eSra 1 ^ 8 dominions Parliament is always presumed to act in accordance 
territorial with the rules and principles of international law, and its 

legisla- 
tion, enactments are construed by the courts accordingly. It 

would be contrary to the received principles of international 
1 Sec JR. v. Jameson, [1896] 2 Q. B. 425, 430. 
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law ' regulating the rel it ions between independent States for 
Parliament to pass iv law punishing a foreigner for an offence 
committed on foreign territory, or setting up courts in foreign 
territory. It would not bo contrary to those principles for 
Parliament to pass ft law punishing a British subject for an 
offence committed in foreign territory, or giving English or 
other British courts jurisdiction in respect of offence* so 
committed. But Parliament in reluctant, more reluctant 
than the legislature!* of continental Stales, to legislate with 
respect to offences committed by British subjects in foreign 
territory. Its reluctance is based partly on the traditions 
and principles of English criminal law, as indicated by the 
averment that an offence is committed against the peace of 
the King, an expression inappropriate to foreign terrilnry, 
and by the rules as to venue and local juries ; partly on 
the practical inconvenience of withdrawing offences from the 
cognizance of local courts to a court at a distance from the 
Bcene of the offence and from the region in which evidence 
is most readily obtainable. The difficulty about evidence is 
felt more strongly by British courts than by the courts of 
some other countries, where there is less reluctance to try 
offences on paper evidence *. 

1 i. e. to the principle! 1 of international law as understood and recognized 
hy England mi'! the t'nilrd Stales. Hut \:i nitiricnl.il S(,tt>-« luve asserted 
t in- righl In |iiii]i~!i lnri'n'iii i> for offences n mi mi Med in foreign lerrilofie:-, 
especially for acts which attack the social existence of tlio Stale in question 
anil endanger its security, ami are not provided rflrrVTl l>y t)ic penal law 
of the country in the territory of which they have taken plaee, Westlake, 
Chapter M International Lair, p. l»f. And the principles of Kunincan 
international law cannot be applied, except with serious modifications, to 
States outside the European or Western family of nations. 

: See Jenkytis' British Rule aid Jun-iliclii-n, p. taB, As to the principles 
on which different States have exercised their powers of pit nishtng offences 
committed abroad, see Heffter, Dn.it International (fourth French edition), 
p. 86. note ti. Where an offender has escaped from the country in which 
the offence waa committed he can often be handed over for trial under Ihr 
Extradition Acta, iH;o to 1895, which apply as between British and foreign 
territory, or under the Fugitive Offenders Act, 1881, which applies is 
between different parta of the British dominions. Thus the pr...ilnrc 
under these Acts often supplies a substitute for the exercise of extra-terri- 
torial jurisdiction. 
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(1) The exercise by English courts of jurisdiction in OftWe* 
respect of offences committed on the high seas arises from the 
necessities of the case. i. e. from the absence of territorial 
jurisdiction. These offences, being committed outside the 
body of any English county, could not be dealt with by the 
ordinary criminal courts of the country, in the exercise of 
their ordinary criminal jurisdiction. They were originally dealt 
with by the court of the admiral, but are now, under various 
enactment*, triable by ordinary courts of criminal jiirisdielion 
as if committed within the local jurisdiction of those court* 1 . 

The jurisdiction extends to offences committed on board 
a British ship, whether the ship is on the open sea or in 
foreign territorial waters below bridges, and whether the 
offender is or is not a British subject or a member of the 
crew, and although there may he concurrent jurisdiction fn 
a foreign court*. The principle on which Parliament exer- 
cises legislative, and the courts judicial, powers, is that a 
British ship is to be treated as if it were an outlying piece 
of British territory \ Theoretically. Parliament might, with- 
out bringing itself into conflict witli the rules of inter- 
national law, legislate in every case in respect of an offence 
committed by a British subject on board a foreign ship when 
on the high seas. But it has abstained from doing so in cases 
where the British subject is a member of the crew of the 
foreign ship, because he may be treated as having accepted 
foreign law for the time, and because of the practical diffi- 
culties which would arise if members of the same crew were 
subject to two different laws in respect of the aamo offence. 

The principles on which Parliament has exercised its legis- 
lative powers with respect to offences on board ship are 

1 See 4 4 5 Will. IV. c. 36, s. 12 ; 34 A 2; Vict. ce. 94 aurt g? ; 57 4 58 
Vict. c. 60, s, 6S4 ; anil a* lo the Colonies, lr A 13 Vict. c. 96. 

* R. v. Andrrton, I. R. 1 Q Q R. i6[ : fi. y. Carr, 10 Q. B. 1). 7 f>. The 
r.ilc i- -ulijo't In MMUhMMaH in *hr rase of alien enemien, cir alien* on 
buaril KnHli"hBhi|>iisg«inKt Ilieir will, fill fHli|llMn. llittnry "j the Criminal 

Lam, ii. 4-8. 

The analogy i« not complete. For ioBtanrc, a Britiiib shin in foreign 
territorial waters 1-, or may he, subject to ■ double jurindiclioa. 
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illustrated by hb. 686 and 687 of the Merchant Shipping 
Act, 1894 (57 & 58 Vict. c. 60), which run as follows : — 

'686. — (1) Where any person, being a British subject, is charged 
with having committed any offence on hoard any British ship on the 
high seas, or in any foreign port or harbour, or on board any foreign 
ship to which he dons not belong, or, not being ft British subject, is 
charged with having committed any offence on hoard any British ship 
on the high seas, and that person is found within the jurisdiction of 
any court in Her Majesty's dominions, which would have had cognizance 
of the offence if it had been committed on board a British ship within 
the limits of its ordinary jurisdiction, that court shall have jurisdiction 
to try the offence an if it had been so committed. 

tj '(2) Nothing in this section shall affect the Admiralty Offences 

0.96. (Colonial) Act, 1 849. 

' 687, All offences against properly oc person committed in or at 
any place either ashore or alloa-t- out of Her Majesty's dominions by 
any muster, seaman, it apprentice, ulin ;■ t the time when the offence 
wan commit tnl K nr wil bin Hirer 11 ion I lis prei ion.-ly lias In 'en, employed 
in any British ship, shall be deemed to lie offences of the same nature 
respectively, and lie liable to the same punishment respectively, and 
be inquired of, heard, tried, determined, and adjudged in the same man- 
ner and by the same courts and in the same places as if those offences 
had been committed within the jurisdict ion of the Admiralty of England; 
and the costs and expenses of I he prose-cut ion of tiny such offence may ho 
directed to lie paid as in the ease of costs and expenses of prosecutions for 
offences committed nit bin the jurisdiction of the Admiralty of England." 

Section 689 gives powers of arrest, fas., in eases where 
jurisdiction may he exercised under s. 687. 

It will be observed that s. 686 draws a distinction between 
British subjects and others, and between British subjects 
who do, and those who do not, belong to a foreign ship. 
The terms in which s. 687 are expressed are very wide, and 
it is possible that English courts in construing them would 
limit their application with reference to Hie principles of 
international law. See the remarks in R. v. Anderson, where 
tbo case was decidetl independently of the enactment repro- 
duced by this section '. 

1 Piracy by the law of nations, committed on t lie open sea, whether by 
a British salijeet or not, is triable by an English court under the criminal 
jurisdiction derived from the Admiralty. But this jurisdiction U not 
conferred by any special statute. An to what constitutes piracy jure 
gentium, see .illii'"-i/-l-i "• nil j"! tin- ( 'Jvin/ n) llvii'j Kong v. Kienfc-o-. 1- 
L.R. 5 P. C. 170, 199(1873), and Stephen, History oj the Criminal Lam, ii. tj. 
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(2) Treason committed abroad is triable in England under Treason, 
an Act of 1543-4 (35 Henry VIII, c. 2). Treason, if com- 
mitted in the territory of a foreign State, may very possibly 

not be an offence against the law of that State, and therefore 
not be punishable by the courts of that State. 

(3) Murder committed by a British subject in foreign Murder 
territory was made triable in England under a special com- daughter, 
mission of oyer and terminer by an Act of Henry VIII (33 
Henry VIII, c. 23). It was by a special commission under 

this Act that Governor Wall was, in 1802, tried and convicted 
of a murder committed in 1782 1 . The Act was extended by 
an Act of 1803 (43 Geo. Ill, c. 113, s. 6) to accessories before 
the fact and to manslaughter. Both these enactments were 
repealed by an Act of 1828 (9 Geo. IV, c. 31), which re-enacted 
their provisions with modifications as to procedure. The 
Act of 1828 was repealed and reproduced with modifications 
by an enactment in one of the consolidating Acts of 1861 
(24 & 25 Vict. c. 100, s. 9), which is the existing law. 

(4) Offences against the Slave Trade Acts are triable by Slave 
English courts if committed by any person within the King's ff ence8 . 
dominions or by any British subject elsewhere (see 5 Geo. IV, 

c. 114, 88. 9, 10). 

(5) Offences against the Explosive Substances Act, 1883 Offences 
(46 & 47 Vict. c. 3), i. e. offences by dynamiters, are triable jf^p™ 
by English courts when committed by any person in any 8 j™ 8ub " 
part of the King's dominions or by any British subject else- Act. 
where. 

(6) Offences such as forgery and perjury, when committed Forgery 
with reference to proceedings in English courts, are triable perjury. 
by those courts (see, e. g., 52 & 53 Vict. c. 10, 8. 9). 

(7) Under s. 57 of the Offences against the Person Act, 1861 Bigamy. 
(24 & 25 Vict. c. 100), bigamy is punishable in England or 
Ireland, whether the bigamous marriage has taken place in 
England or Ireland or elsewhere, but the section does not 

1 Stephen, History of the Criminal Law, ii. 2. 
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are entitled to claim British protection in all foreign countries 
other than their country of origin l . 

The rights of an alien to whom a certificate of naturaliza- 
tion is granted under the Act of 1870 are subject to the 
qualification that he is not, when within the limits of the 
foreign State of which he was the subject previously to obtain- 
ing his certificate of naturalization, to be deemed to bo 
a British subject, unless he has ceased to be a subject of that 
State in pursuance of the laws thereof, or of a treaty to that 
effect (33 & 34 Vict. c. 14, s. 7). 

A child born abroad of a father or mother (being a widow) 
who has obtained a certificate of naturalization in the United 
Kingdom is, if during infancy he becomes resident with the 
parent in the United Kingdom, to be deemed a naturalized 
British subject (see 33 & 34 Vict. c. 34, s. 10 (5)). 

In many of these cases there may be a double nationality. 
This is specially apt to occur in the case of the children or 
grandchildren, born abroad, of British subjects. The Acts 
which gave such persons the status of British subjects were 
passed for a special purpose, are apt to cause conflicts of law, 
and are not always suitable to Oriental circumstances. 
Enactments of this kind ought, it may reasonably be argued, 
to be construed secundum materiam. It appears to have been 
held at one time that the expression ' natural-born subjects ' 
is, in the statutes affecting India, always taken to mean 
European British subjects s , and, although this position can 
no longer be maintained in its entirety (see e.g. 21 & 22 
Vict. c. 106, s. 32), there is ground for argument that it may 
be construed subject to restrictions in its application to 
descendants of non- European subjects of the Crown. 

1 For a dUcussion of the difficult questions which have been raised as 
to the effect of the statutory provisions under which certificates of naturaliza- 
tion are granted, and particularly as to the construction of s. 7 of the 
Naturalization Act, 1870, see the Report of the Interdepartmental Com- 
mittee on the Naturalization Laws, 1901 ; Cd. 723. Naturalization of 
aliens in India is provided for by Act XXX of 1852, which must be read 
with reference to the later imperial Act of 1870. 

* See Minutes by Sir H. 8. Maine, No. 97. 
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county or place in which the act by reason whereof that 
person has becomo accessory has been committed ; and in 
any other case the offence of an accessory to a felony may 
be dealt with, inquired of, tried, determined, and punished 
by any court which has jurisdiction to try the principal felony 
or any felonies committed in any county or place in which 
the person being accessory is apprehended, or is in custody, 
whether the principal felony has been committed on the sea 
or on the land, or begun on the sea or completed on the land, 
or begun on the land or completed on the sea, and whether 
within His Majesty's dominions, or without, or partly within 
His Majesty's dominions, and partly without. But there is 
no similar comprehensive enactment with respect to mis- 
demeanours, and it is obvious that different considerations 
would apply in the case of such breaches of statutory regulations 
as are not necessarily offences by the law of another country. 
As to offences committed in foreign territory and instigated 
or aided in England, questions of great importance and 
delicacy have arisen. These questions were raised in the 
famous case of /?. v. Bernard 1 , and are touched on by the 
late Mr. Justice Stephen in his History of Criminal Law. 
His conclusion is that, * whatever may be the merits of the 
case legally, it seems to be clear that the legislature ought 
to remove all doubt about it by putting crimes committed 
abroad on the same footing as crimes committed in England, 
as regards incitement, conspiracy, and accessories in England. 
Exceptions might be made as to political offences, though 
I should be sorry if they were made wide 2 .' The English 
legislature has, however, never gone so far as to adopt these 
conclusions in general terms, though it has declared the law 
in particular cases. Thus, with respect to murder and 
manslaughter, the Offences against the Person Act, 1861 
(24 & 25 Vict. c. 100, 88. 4, 9), has enacted in substance that 
persons who conspire in England to murder foreigners abroad, 

1 Foster and Finl&Ron, 240 (1858) ; 8 State Trial* (N. S.) 887. 
* Vol. ii. p. 14. 
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or in England incite people to commit murder abroad, or 
become in England accessories, whether before or after the 
fact, to murder or manslaughter committed abroad, shall be 
in the same position in every respect as if the crime committed 
abroad had been committed in England. 

As to theft, it was decided in 1861 ', on a question which 
arose under an Act of 1827 (7 & 8 Geo. IV, c. 29), that where 
goods are stolen abroad, e. g. in Guernsey, there could not be 
a conviction for receiving the goods in England, and tJiia 
decision was considered applicable to cases under the Larceny 
Act, 1861 (24 & 25 Vict. e. 96), by which the Act of 1827 
was replaced. This loophole in the criminal law has now 
been stopped by the Larceny Act, 1896 (59 & 60 Vict. c. 52), 
which punishes receipt in the United Kingdom of property 
stolen outside the United Kingdom. A similar question 
arose at Bombay in 1881 2 on the construction of ss. 410 and 
411 of the Indian Penal Code ; and it was held by the majority 
of the Court that certain bills of exchange stolen at Mauritiua, 
where the Indian Penal Code was not in force, could not be 
regarded as stolen property within the meaning of s. 410 bo 
as to make the person receiving them at Bombay liable under 
s. 411. In order to meet this decision, Act VIII of 1882 
amended the definition of stolen property in s. 410 of the 
Penal Code by adding the words ' whether the transfer lias 
been made, or the misappropriation or breach of trust has 
been committed, witliin or without British India.' The 
arguments and judgements in the Bombay case deserve study 
with reference not merely to the existing state of the law, 
but to the principles on which legislation should proceed. 
Legislation with respect to offences committed in foreign 
territory and instigated or aided in British territory will 
require careful consideration, especially in its application to 
foreigners, and with reference to minor offences, which may 
be innocent acts under the foreign law. 
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Under the Orders in Council made in pursuance of the 
successive Foreign Jurisdiction Acts British courts have 
been established and British jurisdiction is exercised in 
numerous foreign territories in respect not only of British 
subjects, but of foreigners, i. e. in cases to which Parliamentary 
legislation would not ordinarily extend. But this jurisdiction, 
though recognized, confirmed, supported, and regulated by 
Acts of Parliament, derives its authority ultimately, not 
from Parliament, hut from powers inherent in the Crown or 
conceded to the Crown by a foreign State '. 

The jurisdiction arose historically out of the arrangements 
which have been made at various times between the Western 
Powers and the rulers of Constantinople. These arrange- Ij 
ments date from a period long before the capture of Con- ' 
stantinople by the Turks. As far back as the ninth and 
I intli centuries the Greek Emperors of Constantinople granted 
to the Warings or Varangians from Scandinavia capitulations 
or lights of extra-terri tonality, which gave them permission 
to own wharves, carry on trade, and govern themselves in 
Hie Eastern capital. The Venetians obtained similar capitu- 
lations in the eleventh century, the A in al nans in 105'), the 
Genoese in I0g8, and the Pisans in 1110, and thenceforward 
they became extremely general. When the Turks took 
Constantinople they did little to interfere with the existing 
order of things, and the Genoese and Venetian capitulations 
were renewed 2 . The first of what may he called the modern 
capitulations was embodied in the Treaty of February, 153&, 
between Francis I of France and Soliman the Magnificent. 

'Tin- lirst 11ml most important wet ion of the Foreign .Iiiiist-liction Act. 
1890 (S3 & 54 Vict. 0. 37). is in form a declaration an well as an enactment. 
Section 2 \e in form nn enactment only, ami puM-ibly the difference «s« 
intentional. 

J See the Introducl 1011 by J. Theodore Bent to Early Voyage* and Trai-eh 
in the Uvant, pp. ii, iii— Publications of the Hakluyt Society. Mr. Rashdall 
has drawn an interesting parallel between the self-povrrninjr communities 
ipf foreign merchants in (Jri'Tils) r; minims ami 1 be sclf-jnivi nine communi- 
ties of foreign students which, at Bologna mid elsewhere, were eventually 
developed into Universities (Vniwrnitiex "/ Kuropr is the Middle Age*. 
i. 153). Aatothejurisdictionoverhtiidentsat Bologna, roe ibid. pp. 178 sqq. 
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they continue strangers anil sojourner* as their fathers wen-— Dnri' 
amara tuam nnn intermitruit undont. Not acquiring any national 
character under the general sovereignty ol the country, and not trading 
under any recognized authority of their own original country, they have 
been held to derive, their present character from that ol the association 
or factory under whose protection they live and carry on their trade '.' 

The first of the capitulations granted to England bears The 
date in the year 1579*, and two years afterwards, in 1581, con,™,!. 
Queen Elizabeth established the Levant Company for the 
purpose of carrying on trade with the countries under the 
Ottoman Porte. In 1605 the -company obtained a new 
charter from James I, and thia charter, as confirmed by 
Charles II, recognized by various Acts of Parliament, and 
supplemented by usage, constituted the basis of the British 
consular jurisdiction in the East until the abolition of the 
Levant Company in 1825 ', 

By the charter of King James, as confirmed by the charter 
of King Charles, the company was invested with exclusive 
privileges of trade in great part of the Levant and Mediter- 
ranean seas, and with a general power of making by-laws 
and appointing consuls with judicial functions in all the 
regions so designated. 

The charter of King James whs altogether in the nature 
of a prerogative grant from home, and was not founded on 

1 Th. Indian Chitf, (181.10) 3 Robinson, Adm, Rep. p. ;S. Sec also the 
remarks of Dr. Lni-liin^tiui in t lie tone of the Luconiii, (1.S03) 2 Moo. P. C, 
N. 8., p. 183. 

'The capitulation* with Knglsiid now in force were confirmed by the 
Treaty of the Dardanelles in 1809, and an? to be found in Hertslct'a Treaties. 
ii. 34(1, ami in Aitrhiscm'n Ttnilit*. third edition, 10I. xi. Appendix I. 

'The statements in the following paragraphs, as to the jurisdiction 
exercised by the officers of the Levant Company, are derived partly from 
a memorandum written for the Foreign Office by the late Mr. Hope Scott 
itIi> 11 Mr. .!. R. Hope |, by whom the Foreign Jurisdiction Act, 1843, waa 
drawn. [This memorandum, which at lite date of the lirsl edition of this 
book had not been published, ii now printed •* Appendix VI to Sir Henry 
.lenkyns' Hntinh Rule MMl .'"m'-i/iV/,.,,, '>■ i/fid iSe Sras.) See also the ease 
of The Laeonia ; Papaytittiti v. Th-: Hmuinn Strain Sariijalion Company, 
2 Moo. P. C, N. 8,, 161. As to the history of the Levant Company, see 
Mr. Bent's Inlrodurlum P> A'ur/y Voyagr* and Trni*l» in Ike Lrranl, noticed 
above, and the article on ' Chartered Companies ' in the Kntyttopaidia of Mm 
Lav. 0/ England. 

A»2 
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any rectto.1 <4 i v.w «wina> made by the various nmnngwi in 
whoae dominions it was to take effect. It did not ex prt aaly 
refer to any such concessions as the basis of a power to with- 
draw British subjects from tbe foreign tribunals, and such 
a power was apparently assumed even in cases in which those 
tribunals might, according to the local law, supply the legiti- 
mate fornra. The charter merely provided that there should 
be no infraction of treaties. 

The main strength of the coercive jurisdiction given by 
the charter appears, in Turkey at least, to bare depended, 
on the one hand, upon the corporate character of the com- 
pany and the power which it thus had over its own members, 
and, on tin- other hand, upon its exclusive privileges of trade 
which enaU'-i] it to prevent the influx of disorderly merchants 
and seam. 

The char t>i <l !<1 m>l i-ontnnplate the exercise of any criminal 

jurisdiction properly ho called, nor any of a civil character 

in mixed suits. These branches of the consular jurisdiction 

in the Hast are probably of gradual acquisition, and perhaps 

were not claimed at the time when King James and King 

Charles granted their charters. 

wjIu- The jurisdiction conceded by the Sublime Porte was 

run exercised mainly 1 by officers called consuls 2 , who were 

mpMiy- appointed by the Levant Company, and whose procedure 

was regulated by by-laws of the Company made under powers 

very like those granted to the East India Company. 

The Levant Company, with its exclusive privileges of 
trading and its indefinite legislative and judicial powers, 
closely resembled the East India Company ; and the legal 

1 The Jiifimlii'tiiin wan exercised alxo by the ainbasnador, who was appointed 
liv llir Crown, 1ml. wan until 1803 nominated and paid by tbe Levant Com- 
lintiy. Id' enntlnuril to In- chief judge of the consular court down to 
r>";7- 

" l It i niirw tln> u«c ul the word 'consul' in of much older date; nee 
Murray "n lliclinnary, and Oil Cangc, K. v.. and the Report of the Select 

Ci illi'i- o( the limine of Commons on Consular Establishment*, 1S3;. 

A* i<> tin- French oihihiiIh in the Levant during and before the seventeenth 
rpiitiiry, we Maiuon, Hut. du Commerce Franfait dans U Learnt, p. xiv. 
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difficulties which arose when the East India Company extended 
the exercise of its legislative powers beyond the staff of its 
factories illustrate the technical difficulties which arose or 
might have arisen under the jurisdiction exercised by the 
consular officers of the Levant Company. But, as the East 
India Company grew, the Levant Company dwindled, and 
in 1825 it was formally dissolved. The Act which provided 
for its dissolution (6 Geo. IV. u. 3.3) enacted that thereafter 
all such rights and duties of jurisdiction and authority over 
His Majesty's subjects resorting to the ports of the Levant 
for the purposes of trade or otherwise as were lawfully exercised 
or performed, or which the various charters or Acts, or any 
of them, authorized to be exercised and performed, by any 
consuls or other officers appointed by the company, or which 
such consuls or other officers lawfully exercised ami per- 
formed under and by virtue of any power or authority what- 
ever, should be vested in and exercised and performed by such 
consuls and other officers as His Majesty might be pleased 
to appoint for the protection of the trade of His Majesty's 
subjects in the ports and places mentioned in the charters 
and Acts. 

The intention of the Act, doubtless, was to transfer to the ] 
consular officers appointed by the Crown all the powers 
formerly vested in the consular officers appointed by the 
Levant Company. But it soon appeared that the dissolution 
of the company materially increased the difficulty of the 
task imposed on the consuls. The authority wliicb had 
previously supported them was gone, and the prescriptive 
respect which might formerly have attached to the powers 
conferred by the charter was disturbed by the necessity 
which had now arisen of testing those powers by the recog- 
nized principles of the English constitution. 

In 1826 the law officers of the Crown threw doubts on 

the legality of the general powers of fins and imprisonment, 

and of the power which had previously been held to be vested 

1 the consuls of sending back British subjects in certain 



lag from 
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The Act of 183b was a complete failure, and remained 
a dead letter. Its language and machinery were in many 
respects defective and open to objection. 

British extra-territorial jurisdiction in the Levant was failure ol 
derived from two main sources : the authority of the Sublime ,s ? 6 ; it» 
Porte and the authority "f the Crown of England. The causo "" 
charters of James and Charles ignored one of these sources, 
and used language which seemed to treat the jurisdiction 
exercised by the consular officers of the Levant Company as 
resting exclusively on the prerogative of the Crown. The 
language of the Act of 1825 was sufficiently general to include, 
and was perhaps intended to include, authority derived from 
the Porte and from the consent of other European Powers, 
but the Act makes no specific reference to either of these 
sources. The Act of 1S36 erred in the opposite direction. 
Its language was so framed as t« countenance the theory. 
always disavowed by the English Government, that British 
ambassadors and conmils were in respect of their jurisdictiou 
delegates of the Porte, instead of being officers of the Crown 
exercising powers conceded to the Crown by the Porte. 

Again, the preamble, by referring specifically to the capitula- 
tions, and to cases in which British subjects were exclusively 
concerned, tended to discredit those important parts of the 
jurisdiction which hud arisen from usage or which related toeases 
affecting foreign subjects under the protection uf Great Britain. 

Usage had played an important part in the development 
of British jurisdiction in the Levant. At the outset that 
jurisdiction, as has been seen, did not include criminal juris- 
diction, properly so called, nor civil jurisdiction in suits 
of a mixed character. But by 1836 the subject-matter of 
!his jurisdiction appears ' to have included, either generally 
and constantly or in some places and occasionally — 

(1) Crimea and offences of whatever kind committed by 
British subjects ; 

(2) Civil proceedings where all parties were British subjects ; 
' According to Mr. Hope Scot I. 
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(3) Civil proceedings where the defendant was a British 
subject, and the plaintiff a subject of the Porte; and 

(4) Civil proceedings where the defendant was a British sub- 
ject and the plaintiff subject to another European Power. 

And the exercise of this jurisdiction might be claimed, not 
only on behalf of British subjects, but equally on behalf of 
subjects of other Powers navigating under the flag, or claim- 
ing the protection, of Great Britain. It must be borne in 
mind tliat the Ionian Islands were at that time under the 
protection of the British Government, and that cases in 
which Ionian islanders were concerned were apt to come 
before the consular courts at Constantinople and elsewhere 
in the Levant. But, besides the Ionian islanders, there was 
a motley crew of persons of different nationalities, hangers-on 
of the embassy and others, who for reasons more or less 
legitimate claimed British protection. This was the origin 
of the class of protected persons referred to in modern Orders 
in Council under the Foreign Jurisdiction Acts '. 

Lastly, the Act was so vaguely worded as to leave great 
room for doubt as to the powers conferred by it on the Crown. 
and particularly as to how far the Crown could in accordance 
with it exercise powers of legislation. This was a matter of 
the greatest moment. Under the capitulations the ' custom ' 
of the English was to be observed on the decision of any suit 
or other difference or dispute amongst the English themselves. 
And in proceedings between English and Europeans the 
jorum ret was customarily allowed to entail the application 
■ if English law to an English defendant, but a strict adht-r.-mc 
to English jurisprudence had never been observed. The law to 
be administered was so vague and uncertain that a power 
to declare and modify it had become imperatively necessary. 

The Act of 1836 was repealed and superseded by the 
Foreign Jurisdiction Act -of 1843 (6*7 Viet. c. 94). This 

'It is wpll known how miandalriuily 1 1 1 ■- [irivi]t>m> of claiming foreign 
protection haa liwn abusi.il in filarps like Tangier. Ab to the ittlllftWft W 
placed on llii* privilege in Turkey *ce Young, Corpade Droit (Mloman, ii,ijOa 
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Act, the provision** of which are now embodied in the Foreign 
Jurisdiction Act, 1890 (53 & 54 Vict. c. 37), was as conspicuous 
a success as its predecessor was a conspicuous failure. Its 
merits were that its recitals were sufficiently comprehensive 
to cover all possible sources of extra-territorial jurisdiction, 
and that its enacting words embodied a formula of great 
simplicity, and yet sufficiently elastic to cover all modes in 
which extra-territorial jurisdiction need be exercised. The 
theory on which the Act proceeded was that, in places beyond 
the Queen's dominions where the Queen had jurisdiction, 
she ought, with respect to the persons under that jurisdiction, 
to be in the same position as that which she occupies in 
a territory ao qui red by conquest or cession, that is to say, 
ought to have full power of legislating by Order in Council. 
The Act recited (as the Act of 1S90 now recites) that by 
treaty, capitulation, grant, usage, sufferance, and other lawful 
means Her Majesty hath power and jurisdiction within divers 
countries and places out of Her Majesty's dominions, and 
that doubts have arisen how far the exercise of such power 
and jurisdiction is controlled by and dependent on the law 
and customs of this realm, and it is expedient that such 
doubts should be removed. It then declared and enacted, 
in terms reproduced by the Act of 1890, that ' it is and shall 
be lawful for Her Majesty to hold, exercise, and enjoy any 
power or jurisdiction which Her Majesty now hath, or may 
at any time hereafter have, within any country or place out 
of Her Majesty's dominions in the same and as ample a 
manner as if Her Majesty had acquired such power or juris- 
diction by the cession or conquest of territory.' 

To illustrate the effect of this enactment by a concrete 
instance, the King lias, with respect to the jurisdiction exer- 
cisable by him at Shanghai, a place within the territorial 
limits of the empire of China, the same power as he has in 
Hong Kong, a British Crown colony outside the territorial 
limits of China and acquired by cession. 

Under the Foreign Jurisdiction Act of 1843, and the various 
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enactments which hav 
extending it, and which 
tion Act of 1890, consular and other judicial officers have 
been established in all parts of the world where the sovereign 
Power is non- Christian, and extensive codes of law have been 
framed for their guidance 1 . In most cases the law adopted 
has been the English law, with the necessary modifications 
and simplifications ; but at Zanzibar, which is much resorted 
to by natives of India, and from officers at which place an 
appeal is given to the High Court of Bombay, the law applied 
is the law of British India -. A similar course was adopted 
in the Persian Coast and Islands Order in Council, 1889 3 . 

Three stages may be traced in the history of the Foreign 
Jurisdiction Acts. 

During the first stage they were applied exclusively lo 
territories under regular Governments to whom consular 
officers were accredited, and where consular jurisdiction was 
exercised concurrently by the officers of other European 
States. Practically they were only applied to non-Christian 
countries, such as Turkey, Persia, and China. ' Such coun- 
tries,' as Mr. Wefltlake has observed- 1 , 'have civilizations 
differing from European, and, so far as they are not Mahome- 
tan, from those of one another. The Europeans or Americans 
in them form classes apart, and would not feel safe under 
the local administration of justice which, even were they 
assured of its integrity, could not have the machinery neces- 
sary for giving adequate protection to the unfamiliar interests 
arising out of a foreign civilization. They were therefor* 
placed under the jurisdiction of the consuls of their respective 
States, pursuant to conventions entered into by the latter 
with the local Governments.' 

Turkey was the first country to which the Foreign Juris- 



1 Sep the Orders 
Orders Reviled. 

' See the Zanzibar Order i 

1 Slat. R. and O. Rev. v. 667. 

1 Chapters mi 1'iineipte.i nj liil\.y»at\onol Lai, 



1 Council printed ii 
a Council, 1 



1 of the Statutory Ride nxd 
Stat. H. and " «• 1 1 
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diction Acts were applied, and the jurisdiction exercised by Anonis- 
British authorities in Turkey is now regulated by the Ottoman ^"(.jn,, 
Order in Council, 1899 ', which extends to all the dominions oI E syp'- 
of the Ottoman Porte, including Egypt. 

The Anglo-French Convention of 1904 virtually recognised 
the predominant position of the British Government in 
Egypt, but Egypt has Dot become a British protectorate, 
as Tunis has become a French protect orale, and consequently 
Egypt is still subject to the regime of the Capitulations. The 
evils arising out of that regime have been forcibly described 
by Lord Cromer in his reports on Egypt for the years 1904 
and 1905 -. Egypt, he remarks, stands in the unique position 
of an oriental country which has assimilated a very consider- 
able portion of European civilization, and which is mainly 
governed by European methods, but which at the same time 
possesses no machinery for general legislation, such as is 
possessed by the various states which, in judicial and adminis- 
trative matters, it is taking aw it» model. At present no 
change can be made in any law applicable to Europeans 
without the unanimous consent of nearly all the Powers of 
Europe and the United States of America, and experience 
shows that it is practically impossible to obtain this consent 
even in matters of minor importance. So long as legislation 
is conducted by diplomacy, and so long as fifteen separate 
powers each possess the right of liber am veto on each new 
legislative proposal, he regards any attempt to introduce the 
rofORDH, of which the country stands so much in need, as prac- 
tically hopeless. The remedy which he suggests is the crea- 
tion of a special legislative body, representative of European 
foreigners in Egypt, and capable of making laws to bind them 1 . 

1 tkt, H. mid ft Rti. vol. v. p. 74*. When Tunis lincaiue ■ French pro- 
tectorate it was excluded from tin- operation of tlie Ottoman Order in 
Council then in force. At to the consular court* and jurisdiction in Turkey 
see Young, Corp* dt Droit Ottoman, i. 279. 

1 Egypt. No. 1 (190;), Cd. 7409; Egypt, No. 1 ([906), Cd. 2817. 

'The capitulations do not apply to the Soudan, which i- practically 
a British protectorate. 
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had by Her Majesty (herein within the Foreign Jurisdiction 
Act, 1843. 

An important stage was reached when the Foreign Juris' 
diction Acts were applied to protectorates. In territories to 
which the Pacific Islanders Protection Act applies, such as 
Samoa, British officers and French or Herman officers may 
be exercising jurisdiction side by side. But in their third 
stage the Foreign Jurisdiction Acts have been applied to 
certain territories in Africa which are under the exclusive 
protectorate of England in this sense, that their chiefs are 
debarred from entertaining diplomatic relations with any other 
European Power, and that consequently such extra-territorial 
jurisdiction as is exercised within the territories is monopolized 
by officers of the British Government instead of being exercised 
by them concurrently with officers of other European States. 

The term 'protectorate ' acquired international recognition 
in the proceedings of the Berlin Conference of 1885, when 
it was stipulated {by Art. 34 of the Acte General) that any 
Power which might thereafter either acquire possession of 
or assume a protectorate over, any territory on the coast 
of Africa, should notify the same to the other signatory 
Powers, in order to give them tin opportunity of putting 
forward any claim to which they might conceive themselves 
entitled. This stipulation did not apply to annexations or 
protectorates in the interior 1 . 

Immediately after the signature of the general Act of 
Berlin, the Emperor William granted to the German Coloniza- 
tion Society in East Africa a charter of protection, in which £i 
he spoke of territories which by certain traders had been 
ceded to him for the German Colonization Society, with 
' territorial superiority V and granted to the society, on 

' The general Act of Berlin 1.- to be found in HerUlet, Map of Africa by 
Trtaty, i. 20. There are several reference" In f>rnti-i't"raU'* in other articles 
flf the Act it Berlin, and also in the Bubseqiieut BriiBgeU Aot with respect 
to the African Slave Trade. HertHlet, i. 48. 

' The word lined in the charter in ' Landeahoheit.' and U translated in 
Herd-let's Map 0/ Afrira by Trtaly •« ' surereign rights.' 
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certain conditions, the authority to exercise all rights arising 
from their treaties, including that of jurisdiction over both 
the natives and the subjects of Germany and of other nations 
established in those territories, or sojourning there for com 
mercial or other purposes l . 

Questions As to the legal and international effects of this charter and 
q . '■'.,'„ of the later imperial Act of April, 1886, by which the charter 

charter. nft8 apparently been superseded, many questions have been 
raised by writers on international law both in this country 
and on the Continent*. Have the territories to which they 
apply become German territory in a sense which imports all 
the rights and responsibilities of territorial sovereignty? Or 
are they merely subject to a German protectorate, implying 
a lesser degree of sovereignty and responsibility 

In considering these questions it must be borne in mind 
lhat Germany had in 1886 practically no colonial experience. 
England, with her vast system of colonies and dependencies 
and with her factories and mercantile establishments in every 
part of the world, is familiar with the several distinctions for 
legislative, judicial, and executive purposes between the 
British dominions as ft whole and the places outside the British 
dominions in which British jurisdiction is exercised ; between 
the United Kingdom and the colonies and dependencies 
which, with the United Kingdom, make up the British 
Empire, and are sometimes described collectively in Acts 
of Parliament as British possessions ; and lastly, between the 
several classes of British possessions ; and with the mode in 
which, extent to which, and conditions under which imperial 
authority may be exercised in places belonging to each of 
these categories. Germany, when the present empire war 
formed, had no colonies, and few important mercantile settle- 
ments in foreign countries, and the constitution of the empire 
contained no provision for the mode in which authority was 

■ Hcrtflii-t, Map a, A/rka by Trtaiy. i. 30,1. 

1 Sep e.g. H»ll, Foreign Jurifdirlinn a) llir Urilinh flf Blf, part iii. oli»p. J 

Wontlkke. ChapUrson Ikt Principle! nf lithtmitiomil Ijtiir. p. Iff : 1 1> ipattfipt . 

It* Protrclnrnl: rtup 
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to he explained in any possessions or colonies which might 
(subsequently be acquired. Hence the Antithesis which was 
most present to the minds of German statesmen and jurists 
was that between their home or European territories — the 
Rcich/igebict proper —and their new acquisitions beyond the 
seas ; and the tendency was to distinguish these latter by 
the collective name of protected territory, or ' SchiUzgebiet.' 
It was not unnatural that this appellation should appear 
inconveniently indefinite, and that more precise information 
should have been desiderated as to the category in which these 
territories ought to be placed ; as to whether they were or 
were not to be treated, for international purposes, as German 
territory ; as to whether the natives were or were not German 
subjects ; and generally as to the nature and extent of the 
rights claimed and responsibilities assumed hy the German 
sovereign within these regions. African protectorates are 
still in a transitional and experimental stage, and it is not 
always easy to give a precise answer to questions of this kind. 
The German Protectorate in East Africa, with its double 
government by the Imperial Crown and by a chartered 
company, was a political experiment resembling in its nature, 
and perhaps consciously modelled on, the earlier form of 
British rule in India. The vagueness of language of the 
German charter and Act finds a close pArallel in the vagueness 
of language of the English regulatuig Act of 1773, and this 
vagueness is probably attributable in each case to the same 
causes. As Sir James Stephen has remarked ', the authors 
of the Regulating Act ' wished that the King of England 
should act as the sovereign of Bengal, but they did not wish 
to proclaim him to be so.' 

The questions which were raised with reference to the Que* 
German protectorate claimed in 1885 may be raised, and K n „ij S (, 
have been raised, with reference to the English protectorates l ,r " ,l " > . 
established in various parts of Africa over regions occupied Afc-un. 
hy uncivilized tribes. The term ' protectorate,' it lias been 
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observed, implies a protecting State and a protected State. 
How can it be applied to uncivilized regions where there is 
no organized State to protect ? In what respeets does a pro- 
tectorate of this kind, where all the effective powers of 
sovereignty are exercised by the protecting State, differ 
from territorial sovereignty ' ? The tenuity of the distinction 
between a protectorate of this kind and territorial sovereignty 
was well illustrated by the Jameson case of 1896. In that 
case the expedition started from two points, one of which, 
Mafeking, was within the boundaries of the Cape Colony, 
and therefore clearly within British territory, whilst the other, 
Pitsani Pitslogo, was witliin the Bechuanaland Protectorate. 
The Lord Chief Justice, in charging the jury 2 , intimated 
clearly that in his opinion the latter of these places, as well 
as the former, must, at all events for the purposes of the 
Act under which the indictment was framed (the Foreign 
Enlistment Act, 1870, 33 & 34 Vict. c. 90, s. 11), be treated 
as if it were within the limits of Her Majesty's dominions. 

1 The following are illustrative s|ieiiuiens of treaties made with native 
chiefs in Africa : — 

'[name n/ chiff] hereby declares that he has placed himself an. I nil bil 
territories, countries, people*, and subjects under tin- protection, rule, and 

government of Ihe Ini|>erial Krit i^h Kasi Africa (' pany. and has ceded 

lo the said Company all its [yu. bin] sovereign rights and rights of govern- 
ment over all his territories, count r ice , peoples, and snhjcits. in considers! mn 
of the naid Company granting the protection of the said Company to him. 
Ilia territories, countries, peoples, and subjects, and extending to them 
the benefit of the rule and government of the said Company. And be 
undertakes to hoist and recognize the flag of the said Company.' Hertslet. 
Mop of Africa by Treaty, i. 166.. 

' We, the undersigned Sub-Chiefs, . . . acting for and on behalf of the 
Wunvussa people living within [spcilicd limits], most earnestly beseech 
Her Most linn ions Majesty ihe Queen ol Ureal Britain and Ireland ... to 
take our country, ourselves, and our peoples under her special gcotaotfca 
we solemnly pledging and binding ourselves and our peoples to observe 
1 lie I'ul lowing conditions : — 

' ] . That wo give, over nil our country within the above-described limits, 
all sovereign rights, and all and every other claim absolutely, and without 
any reservation whatever, to Her Most Gracious Majesty Ihe Queen [Ac.] 
for all time coming.' Hcrtslet, i. |S8. 

ft is difficult to Bee what residuum of sovereignty remainn after these 

1 Timti, July 19, 1896. 
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And this might, perhaps, reasonably be held, for the nature 
of the sovereignly exercised by the British Crown within the 
protectorate was such that the British Crown and its agents 
and officers could, whilst a protected native chief could not, 
prevent an aggression from the protectorate into neighbour- 
ing territory, and consequently such an aggression was within 
the mischief of the Act '. It must bo remembered, however, 
ihat the points of law arising in the Jameson case were not 
fully argued, and that the language of a charge to the jury 
cannot always be construed with the some strictness as the 
language of a judgement. The law was laid down in the 
Jameson ease with reference to the construction of a particular 
statute, and the propositions embodied in the chief justice's 
charge must not receive too wide an application. It seems 
clear that for ordinary purposes the territory of a protectorate 
is foreign and not British territory. If this were not so, 
orders for establishing and regulating the jurisdiction exer- 
cisable within it by British authorities could not be made 
under the Foreign Jurisdiction Act. Perhaps it would be 
accurate to say that for the purposes of municipal law the 
territory of the Bechuanaland Protectorate is not. but for 
the puq>o«cs of international law must be treated as if it were, 
part of the British dominions. The line of division is thin, 
but it exists, and it has its utility. If the objection is raised 
that protectorates of this kind are inconsistent with previously 
received rules and formulae of international law, the answer 
is that they have been found by practical experience to pro- 
vide a convenient halfway house between complete annexation 
and complete abstinence from interference ; tliat inter- 
national law is an understanding between civilized nations 
with respect to the rules applicable to certain existing facts ; 
that it is in a state of constant growth and development ; 
and that when new facts make their appearance the appro- 
priate rules and formulae will speedily be devised ', 



' fSwllieUriltrin Council us to juriHtUui 
■Tin- tan ' protct-loriilr " un<l '*| 







« ■'■ " I" 




UDllPT llu 



Tin olUtlliR Ir '.n-.;ir- 




v] BRITISH JURISDICTION IN NATIVE STATES 371 

case of the U uOHJa ', wliieh was between Biitish subjects 
and Russian subjects in respect of a collision between a British 
and a Russian ship, it was found by the Judicial Committee 
of the Privy Council that the Ottoman Government had 
loDg acquiesced in allowing the British Government jurisdic- 
tion between British subjects and subjects of other Christian 
States exercised by means of consular courts, and that whilst 
there waa 110 compulsory power in a British court in Turkey 
over any but British subjects, a Russian or other foreigner 
might voluntarily submit to the jurisdiction of such a court 
with the consent of his sovereign. 

The decision in the Laconia case applied to a state of cir- Couse- 
I'mustances where there were Bcveral Powers exercising extra- ^,t»Mi»ti- 
t territorial jurisdiction in the territories of the same State. """J 1 of 
It requires mod iti cat ion in its application to the conditions t urate, 
of a protectorate. The assumption of control over the foreign 
relations, or, to use another expression, over the external 
sovereignty, of a State implies the assumption of responsi- 
bility bothfor the safety and for the good conduct of foreigners 
who resort to the territories of the protected Slate and who 
are not subjects of the protecting State ; that is to say, for 
matters which, in the case of an independent State, arc dealt 
nith by diplomatic intervention. And, except where Lin- 
local law and ad minis t ration of justice are in full conformity 
with European standards, this responsibility cannot be effec- 
tively discharged unless the courts of the protecting State 
exercise jurisdiction ovei such foreigners. 

Conversely, when the protecting State establishes courts 
with competent jurisdiction and adequate security for the 
administration of justice in accordance with Western ideas, 
the necessity for consular courts of other Western Powers 
disappears. Thus, when France fstablished a protectorate 
over the regency of Tunis and set up French courts in the 
regency, the Queen consented to abandon her considar juris- 
diction, with a view to British subjects in the regency becom- 

' (l86j] 1 Hog. P. C„ X. S., 161 ; n Uk Journal, H. S.. P. IL A A. 11. 
B b 2 
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themselves to a court, in accordance with the provisions 

I of the Order ; 
(4) Foreigners, as defined by the Order, with respect to 
whom any State, king, chief, or Government, whose 
subjects, or under whose protection they are, had, by 
any treaty, as defined by the Order, or other wine, agreed 
with Her Majesty for, or consented to, the exercise of 
power or authority by Her Majesty. 
The term ' British subject ' was defined as including not only 
British subjects in the proper sense of the word, but also 
any persons enjoying Her Majesty's protection and, in par- 
ticular, subjects of the several princes and States in India 
in alliance with Her Majesty, residing and being in the parts 
of Africa mentioned in the Order 1 . The term 'foreigner' 
was defined as meaning a person, whether a native or subject 
of Africa or not, who was not a British subject within the 
meaning of the Order. 

Whether the Order authorized the exercise of criminal 
jurisdiction over ' foreigners ' seems open to doubt, and the 
exercise under it of civil jurisdiction in respect of a ' foreigner ' 
was expressly declared to require his specific consent in each 
case, whilst the court was also empowered to require evidence 
that no objection was made by the Government whose sub- 
ject the foreigner was. 

These restrictions on the exercise of jurisdiction over 
foreigners were soon found to be incompatible with the 
conditions of a protectorate, and accordingly the jurisdiction 
received a wide extension under the Africa Order in Council, 
1892. This Order, after reciting in the usual terms that, by 
treaty, grant, usage, sufferance, ami other lawful means. 
Hit Majesty the Queen had power and jurisdiction in the 
parts of Africa mentioned in the Order of 1889, went on to 
recite that — 



n MMm)nM« Willi the terms oJ the enactment which 
i» retrod up<vl by «. IJ of th» Foreign Jurisdiction Act, [Box), and which wn< 
[«»sed before the Iiifrriiri-tMioii Act, iSSc,. 
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' By the general Act of the Conference of Berlin signed in tSS? th. 
several Powers who were parties thereto (in this Order referred to as 
the Signatory Powers) declared, with respect to occupations in Africa 
by any of the Signatory Powers, that the establishment of authority in 
protected territories was an obligation resting upon the respective pro- 
tecting Powers ; and that, in order to the due fulfilment of the said 
obligations, as respects territories and places within the limits of the 
Order of 18B9, which Her Majesty should have declared to be under the 
protection of Her Majesty, it. was necessary that the subjects of the 
Signatory Powers, other than Her Majesty, should lie justiciable under 
that order in like manner as British subjects, and t lint for this purpose 
the provisions of the Order referring to British subjects should, as far 
as practicable, be extended to the subjects of those Powers.' 
It then proceeded to enact that — 
' Where Her Majesty has declared any territory or place within the 
limits of the Africa Order in Council, 1889, to he a protectorate of Her 
Mnji'i-i y.llic provisions of that Order having rf-fnvnecto British -s.nl >.j ■ -t 1- 
except Part XIV thereof, shall extend in like manner to foreigiiei-s 
to whom this Order applies, and all such foreigners shall bo justiciable 
by the courts constituted by the said Order for the protectorate under 
the same conditions as British subjects, and to the extent of the juris- 
diction vested by law in those courts ; and Part XII : and so much of 
the rest of the Order as requires the consent of any foreigner as a con- 
dition of the exercise of jurisdiction shall be of no force or effect in the 
protectorate, so far as respects foreigners to whom this Order ftpp&M 

The Order defined the expression ' foreigners to whom this 
Order applies ' as meaning subjects of any of the Signatory 
Powers, except Her Majesty, or of any other Power which 
had consented that its subjects should be justiciable under 
the Africa Order of 1889 and the Order of 1892. 

It will be seen that the jurisdiction exercisable under the 
Orders of 1889 and 1892, though very extensive in its scope. 
was still personal in its character. 

These Orders were framed by the Foreign Office. But in 
the meantime the Colonial Office had been framing Orders 
which proceeded on different and bolder lines, and which 
appear to give jurisdiction in general terms, without distinction 
between British subjects and foreigners, and without reference 
to any acquiescence or consent, express or implied. Th«* 

' Part XIV jiroviik-s for 1 lie- registration of iiriti>li *nUjevls. 
■ As to civil juiJ!-. lii lion over foicigners nith the consent t 
ur their Govern in outs. 
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Order made for the Bechuanaland Protectorate on May 9, 
1891 *, after reciting that the territories of South Africa 
situate within the limits of the Order as described were under 
the protection of Her Majesty the Queen, and that by treaty, 
grant, usage, sufferance, and other lawful means Her Majesty 
had power and jurisdiction in those territories, enacted as 
follows : — 

' II. The high commissioner may, on Her Majesty's behalf, exercise 
all powers and jurisdiction which Her Majesty, at any time before or 
after the date of this Order, had or may have within the limits of this 
Order, and to that end may take or cause to be taken all such measures, 
and may do or cause to be done all such matters and things within the 
limits of this Order as are lawful, and as in the interest of Her Majesty's 
service he may think expedient, subject to such instructions as he may 
from time to time receive from Her Majesty or through a secretary of 
state. 

4 ELL The high commissioner may appoint so many fit persons as in 
the interest of Her Majesty's service he may think necessary to be 
deputy commissioners, or resident commissioners, or assistant com- 
missioners, or judges, magistrates, or other officers, and may define 
from time to time the districts within which such officers shall respec- 
tively discharge their functions. 

' Every such officer may exercise such powers and authorities as the 
high commissioner may assign to him, subject nevertheless to such 
directions and instructions as the high commissioner may from time to 
time think fit to give him. 

* The appointment of such officers shall not abridge, alter, or affect 
the right of the high commissioner to execute and discharge all the 
powers and authorities hereby conferred upon him. 

* The high commissioner may remove any officer so appointed. 

* IV. In the exercise of the powers and authorities hereby conferred 
upon him, the high commissioner may, amongst other things, from time 
to time, by proclamation provide for the administration of justice, tho 
raising of revenue, and generally for the peace, order, and good govern- 
ment of all persons within the limits of this Order, including the pro- 
hibition and punishment of acts tending to disturb the public peace. 

4 The high commissioner in issuing such proclamations shall respect 
any native laws or customs by which the civil relations of any native 
chiefs, tribes, or populations under Her Majesty's protection are now 
regulated, except so far as the same may be incompatible with the due 
exercise of Her Majesty's power and jurisdiction. 

' VII. The courts of British Bechuanaland shall have in respect of 
matters occurring within the limits of this Order the same jurisdiction. 
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disputes between natives of the country or in criminal pro- 
ceedings which do not affect foreigners. 

3. As respects persons who are not subjects either of the 
State which establishes the court, or of the State in whose 
territory the court is established, the exercise of the juris- 
diction, according to the view adopted in framing most of 
the Orders in Council, requires consent, express or implied, 
on the part of those persons or of the States to whom they 
belong, but a general consent to the exercise of jurisdiction 
over all or any of the subjects of any State may be implied 
by acquiescence, or by such act* as the recognition of a pro- 
tectorate. 

4. In the case of certain protectorates in Africa the juris- 
diction has been given in more general and indefinite terms, 
and apparently is capable of being exercised over any persons 
and in any cases over and in which territorial jurisdiction 
is exercisable 1 . 

5. The Order in Council can limit and define in any manner 
which may be considered expedient the classes of persons 
and cases with respect to which jurisdiction is to be exercised. 



In considering the application of the foregoing principles Applica- 
to India, the chief differences to be borne in mind are — principles 

(1) The limitations on the powers of the Indian Legisla- to In< "»- 
ture, by which is meant the authority described in Acts 

of Parliament as ' the Governor-General in Council at 
meetings for the purpose of making laws and regula- 
tions ' ; 

(2) The special relation in which the Government of India, 
as representative of the paramount Power, stands to 
the Native States. 

1 The references to native law and custom in Borne of these Orders clearly 
show that jurisdiction was intended to be exercised under them in cases 
l>e t ween natives of the country. •For a very curious illustration of the mode 
in which this kind of jurisdiction has been exercised on the West Coast 
of Africa, sc»e Fanti Customary Iaiw*, by J. M. Sarltah (London, 1897). 
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The Indian legislature is the creation of statute. 
powers are derived wholly from Acta of Parliament, and are 
limited with reference to persons, places, and subject-matter 
by the Acts of Parliament by which they are conferring 

Section 43 of the Government of India Act, 1833 (3*4 
Will. IV, c. 85), empowered the Govern or- General in Council 
to make, subject to certain restrictions, ' laws and regulations 
for repealing, amending, or altering any laws or regulations 
whatever then in force, or thereafter to be in force, in the 
said territories (i.e. the territories under the government of 
the East India Company), or any part thereof, and to make 
laws and regulations for all persons, whether British or 
native, foreigners or others, and for all courts of justice. 
whether established by His Majesty's charters or otherwise, 
and the jurisdictions thereof, and for all places and things 
whatsoever within and throughout the whole and every part 
of the said territories, and for all servants of the said Company 
within the dominions of princes and States in alliance with 
the said Company' (i.e. the East India Company)'. 

1 Ab to Hie inner* Ciern-ablc under this section the following opinion 
waa given to the East India Company in 1839 : — 

' We think the Legislative Council haa power to make law* in pn.viil, 
(or the punishment of offences in discs here contemplated. The Lcgislm ii ■■ 
Council has power to pass lawn enacting nnd declaring that crime* and 
offences committed in the territories of princes or States in India adjacent 
to the British territories by persons, the native subjects of and owing 
obedience to the laws of such British territories, shall be liable lo be tried 
mid punished »' if commit led within tin- local limits of the British territories. 
Crimes and offences against the State, and the crimes of forgery, coining. 
Ae.. might fri'ijuciilly be committed without the limits of the t'ompajiy'a 
territories. Indeed, by the existing laws, British subjects are Imhl, |0 
lie tried in the supreme courts for offences committed anywhere within 
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4 Will. IV, c. 85, a. 43, giving the power to the Legislative Council 

make laws "for all servants of the said Company within the doiniuimi. 

of princes and States in alliance with the said Company," as retraining 

the Legislative Council from making laws for the pnrpOBM 

but as either ]ierhaps unnecessary or as meant to remove all doubt as lo 
the |.n iivcr lo bind servants of 1 lie Company in the particular ca-e ■■' 
who might not lie (as occasionally happens) either natives or subject* uf 
1 he British territories or British subjects of Her Majesty. 
' \V. think that the Legislative Council b*e power in the 
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This section lias been superseded by the Indian Councils 
Act, 1861, and lias been repealed, but is still of importance 
as the enactment under which the Penal Code of i860 was 

The enactments on which the powers of the Indian Legis- 
lature now depend are the Indian Councils Act, 1861, as 
supplemented by an Act of 1865 and an Act of 1869. and 
explained by an Act of 1892. 

Section 22 of the Indian Councils Act, 1861 (24 & 25 Vicl. 
c. 67), empowered the Indian Legislature, subject to the 
provisions of the Act, to make laws and regulations for 
repealing, amending, or altering any laws or regulations 
whatever ' now in force or hereafter to be in force in the 
Indian territories now under the dominion of Her Majesty, 
and to make laws and regulations for all persons, whether 
British or native, foreigners or others, and for all courts of 
justice whatever, and for all places and things whatever, 
within the said territories, and for all servants of the Govern- 
ment of India within the dominions of princes and States in 
alliance with Her Majesty.' 

Section 1 of the Government of India Act, 1865 (28 4; 29 
Vict. c. 15), after reciting that the Governor- General in 
Council had power to make laws and regulations for all 
persons. British or native, within the Indian dominions, and 

In provide for the trial and punishment of crimes and offences committed 
upon the high seas, cunt ting and declaring them Id I"' olTcnr'es of the same 
quality ami triiilik' and punishable ae if they had been commit-leU on land. 






as has been done as to offences committed 
would, of course, !*■ proper Id limit the applicatii 
natives and subject a. owinp obedience to the law 
For piracy, *<\. provision has been made by ex 
(Signed) 



' Temple, January 30, 1839.' 
But it is difficult to reconcile this 
given as to the inability of the India 
natives of British India outside the te: 
dues and Opinions on ConMutionol Law, pp. I 
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that it was ' expedient to enlarge llie powers of the Governor- 
General in Council by authorizing him to make laws and 
regulations for all British subjects within the dominions of ' 
native princes, empowered the Indian Legislature to make 
laws and regulations for all British subjects of Her Majesty 
within the dominions of princes and States in India in alliance 
with Her Majesty, whether in the service of the Government 
of India or otherwise. 

Section i of the Indian Councils Act. 1869 (32 & 33 Vict. 
c. 98), empowered the Indian Legislature to make laws and 
regulations for all persons, being native Indian subjects of 
Her Majesty, without and beyond as well as within the 
Indian territories under the dominion of Her Majesty. 

Section 2 of the Indian Councils Act, 1892 (55 & 56 Vict. 
c. 14), explains that the expression ' now under the dominion 
of Her Majesty,' in the Act of 1861, is to be read as if the 
words ' or hereafter * were inserted after ' now.' 

It will be observed that the expression used in the Act of 
1861 is, ' within the dominions of princes and States in alliance 
with Her Majesty , 'an expression substituted for and apparently 
framed on the words in the Act of 1833, 'princes and States 
in alliance with the said Company.* The expression in the 
Act of 1865 is, ' princes and States in India in alliance with 
Her Majesty.' The language used in the Act of 1861, if 
construed literally, would seem wide enough to include the 
territories of any friendly State, whether in Europe or else- 
where. But some limitation must be placed upon it, and 
it may perhaps be construed as including States having 
treaty relations with the Crown through the Government 
of India, whether subject to the suzerainty of Her Majesty 
or not '. However this may be, the power of the Indian 
Legislature to make laws binding on persons, other than 
natives of British India, outside British India and the Native 

'This seems to be the construction adopted by tlic late Jtr. .Ju-ii .. 
Stephen, who enys : ' The Government of Irulin hae powef lo legislate fuf 
poUto servants both iu Native Slates inctacied in British India, and ii 
Native State* adjaoonl to British Endlk.' Hint org of Criminal Law. ii. i: 
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States of India, seems, under existing circumstances, to be 
open to question. 

Doubts have also been raised as to the class of persons for 
whom, under the denomination of ' British subjects/ legislative 
powers may be exercised under the Act of 1865. The pro- 
amble of that Act speaks of ' all persons, British or natives, 
within the Indian dominions,' and the Act then gives power 
to legislate for all British subjects in Native States. It was 
accordingly argued that ' British subjects ' did not include 
natives of British India 1 . The difficulty arising from this 
particular doubt was removed by the wider language of the 
Act of 1869, but it is still not perfectly clear whether the 
power of the Indian Legislature under the Acts of 1865 and 
1869 to make laws operating on British subjects outside 
British India extends to persons who are neither British 
subjects of European descent nor natives of British India. 
The earlier enactments relating to India were passed at 
a time when it was doubtful whether, or how far, British 
sovereignty extended beyond the presidency towns, and 
when full powers of sovereignty were not exercised over 
natives of the country even within those towns. Notwith- 
standing the declaration in the preamble to the Charter Act 
of 1813 that the possession of the territorial acquisitions of 
the Company in India was to be ' without prejudice to the 
undoubted sovereignty of the Crown of the United Kingdom 
of Great Britain and Ireland in and over the same,' there 
was still room for doubt whether the native inhabitants of 
those possessions were British subjects witliin the meaning 
usually attached to that term by Acts of Parliament, and 
whether their status did not more nearly resemble that of 
natives of the territories in Africa which are under British 
protection, but have not been formally incorporated in the 
British dominions. Consequently the term ' British subject ' 
has to be construed in a restricted sense in the earlier of these 
enactments, and it is possible that the restricted meaning 

1 See Minutes by Sir 11. S. Maine, No». 36 and 7$. 
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jut <v|iuvainu; fin lEm'opittui Brawn *ubje«:r, n -ins biunm 
< i ,*wte >if '.riminat Prwitdiirit. niuer** vouiii <*pp«*w: *j >%> iu 
pnwtr iiiutar r.iu» <*su*t.iiue -nur.iuiorj ♦*ruu:t:mjf*ar^ for aim Lnujau 
iu»%2HUtrtiir«t no iiutltft Uw+. «tgr. for 4 nifcfiLV" ot Ceyiou m *iw 
n^mr-iniw rtf nlu» Si&un. Ban tt&e- Uniru^; or iii« Jut- h 
;*;«S <u*a tuwrfly he ^rjo^nn^i by nh* LigiiG <jt wi ^rahum* 
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ffti^tufU ft// JU*itft Uvt with extra-territorial .'(^f'^.wa vu 
pwiiroUr «»sbj*r:t*. For instance, under the ltaii*;* >iiu. ( in« 
fe*r»"iwt Art, 1*54 '47 ft 4a Vict. c. jS>. the luniuui Lc^inu 
tore nsav cnaiur Uv» fo: the Indian Marine Sfir^j.'; *'ti-i 
<jy*x**M*i throughout Indian waters, uhkii Are JtothuM. ** 
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waten» between thowe limits. 
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apply or adapt to any British ships registered at* tradtu$ 
with, or being at any port in that possession, ami to \h» 
owners and masters and crews of those ships* any provisions 
in Part LI of tliut Act which do not otherwise so apply, the 
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may by Order in Council give the amending provisions the 
same extra-territorial operation as the provisions amended 1 . 

The Indian Legislature has exercised its power of legislating 
for offences committed outside British India by provisions 
which are to be found in the Penal Code of i860 and in the 
Code of Criminal Procedure, 1898. 

Under s. 3 of the Penal Code, any person liable by any 
law passed by the Governor-General of India in Council to 
be tried for an offence committed beyond the territories of 
British India, is to be dealt with according to the provisions 
of the Code, for any act committed beyond those territories, 
in the same manner as if the act had been committed within 
them. 

Under s. 4 of the Penal Code, every servant of the King 
is subject to punishment under the Code for every act or 
omission contrary to its provisions, of which, whilst in such 
service, he is guilty within the dominions of any prince or 
State in alliance with the King by virtue of any treaty or 
engagement theretofore entered into by the East India 
Company or made in the name of the Crown by any Govern- 
ment of India. 

Section 188 of the Code of Criminal Procedure, 1898, 
enacts that — 

When a native Indian subject of Her Majesty commits an offence at Liability 
any place without and beyond the limits of British India, or of British 

when any British subject commit* an offence in the territories of any juhjects 
Native Prince or Chief in India, or fences 

when a servant of the Queen (whether a British subject or not) com- com- 
mits an offence in the territories of any Native Prince or Chief in India, mitted 

he may be dealt with in respect of such offence as if it had been com- »•♦• u 
mitted at any place within British India at which he may be found : India. 

Provided that no charge as to any such offence shall be inquired Political 
into in British India unless the Political Agent, if there is one, for the Agents to 
territory in which the offence is alleged to have been committed, certifies certify 
that, in his opinion, the charge ought to be inquired into in British inquiry 
India ; and, where there is no Political Agent, the sanction of the Local into 
Government shall be required : charge. 

1 See remark* on this enactment in Westlake, Chapters on Principles of 
International Ixiw, p. 222. 
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Provided, also, that ;iny proceedings taken against any person under 
this section which would be a bar to mibsequent proceedings against 
rach person for the same offence if such offence had been committed in 

Briti-di India shall be a bar to further proceedings against liim tinder 
the Foreign Jurisdiction and Extradition Act, 1879. in respect of the 
same offence in anv territory beyond the limit* ■:>£ British India. 

The provisions of the existing Code of Criminal Procedure 
may be taken to represent the construction which the Indian 
Legislature has thought it safe and prudent to place on the 
enactments giving that legislature power to make laws with 
extra-territorial operation ', 

The general conclusions appear to be — 

1. The Indian Legislature is not in any sense an agent 
or delegate of the Imperial Parliament a . but its powers are 
limited by the terms of the Acts of Parliament by which 
those powers are conferred. 

>. The Indian Legislature has power to make laws — 

(a) for native Indian subjects of His Majesty or native 
Indian soldiers in His Majesty's Indian forces in any 
part of the world ; and 

{/.•} for British subjects, in a narrow sense, and servant* 
of the Government, in Native States. 

3. Whether the Indian Legislature has power to make 
laws for British subjects, not being either European British 
subjects or natives of India, in Native States, or to make 

1 The construction of the provisions as to extra-territorial jurisdiction 
in earlier editions of the Code of Criminal Procedure, and in the Indian 
Foreign Jurisdiction and Extradition Act, 1879, now superseded by an 
Order under the Foreign Jurisdiction Act of the British Parliament, gave 
rise, in the Indian courts, to difficult questions, which are illustrated by 
the following cases : R. v. Pi'rfa/, (1873) 10 Bom. Rep. 356 ; R- v. Lukhya 
llm-ind, ([87;) I. L. R. 1 Bom. 50; Empress v. Swmooi Singh, (1879) 
I. L. R. 2 All. 218 ; empress v. S. iioorga Chatty, (1SS1) I. L. E. 5 Bom. 
338; .Siddha v. Biligiri, ([884) I. L. R. 7 Mad. 354; Queen Emprt** v. 
Edicards. {[884} I. L. R. o Bom. 333 : Queen v. Abdul Lnlib, (1885) I. L. R. 
11 j Bom. 1 86 ; Gregory v. Vudakasi Kanjani. <j8Sf>) I. L. R. 10 Mad. 21 : 
Qartn Empress v. Mongol Tatehand, (1886) I. L. R. ro Bom. 274 ; Queen 
Empre** v. Kirpal Singh, (1887) I. L. R. 9 All. 513 : Queen Empress v. Itaya 
Ithimn. (1888) I. L. R. t3 Bom. 147: Re Hayes, (1889) I. L. R.. 12 Mad. 39; 
I?"*-,, Empress v. Xatwarai, (1891) I. I„ R. 16 Bom. 178 ; Queen Empress 
v. tlanpalras Ram Chandra, (1893) I. L. R. 19 Bom. ioi;. 

J H. v. Rnrah, I. R. 3 App. Cas. 889. 
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laws for British subjects not being natives of India, or for 
servants of the Government, as such, in States outside India 
as defined by the Interpretation Act and by the Indian 
General Clauses Act, that is to say, in places which are not 
either in British India or in the territory of a Native State, 
is open to question. , 

4. Except in these cases, and except in pursuance of special 
enactments, such as the Indian Marine Service Act, the opera- 
tion of Acts of the Indian Legislature is strictly territorial, 
and extends only to persons and things within British India. 

5. The Indian Legislature has gone further than Parlia- 
ment in the exercise of the extra-territorial powers which it 

But the Governor-General in Council has in his executive Extra- 
capacity extra-territorial powers far wider than those which po^^, f 
may be exercised by the Indian Legislature. By successive S **™?- 
charters and acts extensive powers of sovereignty have been execute 
delegated by the English Crown, first, to the East India capaci y * 
Company, and afterwards to the Governor-General in Council 
as its successor. The Governor-General in Council is the 
representative in India of the British Crown, and as such can 
exercise under delegated authority the powers incidental 
to sovereignty with reference both to British India and to 
neighbouring territories, subject to the restrictions imposed 
by Parliamentary legislation and to the control exercised by 
the Crown through the Secretary of State for India. Thus 
he can make treaties and conventions with the rulers, not 
only of Native States within the boundaries of what is usually 
treated as India, but also of adjoining States which are 
commonly treated as extra-Indian, such as Afghanistan and 
Nepaul, and can acquire and exercise within the territories 
of such States powers of legislation and jurisdiction similar 
to those which are exercised by the Crown in foreign coun- 
tries in accordance with the Foreign Jurisdiction Acts and 
the Orders in Council under them, and extending to persons 
who are not subjects of the King. 

002 
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The existence of these powers was until recently declared, 
and their exercise was to some extent regulated, by tl 
Foreign Jurisdiction and Extradition Act, 1879, of 
Government of India, which contained recitals correspond! 
to those in the Foreign Jurisdiction Act, 1890, passed by the 
Parliament at Westminster. But a few years ago it was recog- 
nized that the extra-territorial powers exercisable by the 
Governor -Gen era! in Council, as representative of the British 
Crown, rested on the same principles, and might with advan- 
tage be based on the same statutory foundations, as the extra- 
territorial powers of the British Crown in other parts of the 
world. Accordingly, in 1902. an Order in Council under the 
Act of 1890 made provision for the exercise of foreign juris 
diction by the Governor- Genera) of India in Council, and the 
Indian Act of 1870. having been superseded as to foreign 
jurisdiction by this Order, and as to other matters by later 
Indian legislation, was formally repealed by the Indian Act 
XV of 1903. 

The Order of 1902 is of sufficient importance to justify its 
being set out in full. It runs as follows : — 

1. This Order may be cited as the Indian (Foreign Jnriadfctitttl 
Order in Council. 1902. 

2. The limit* of this Order are the territories of India outside Rritisli 
India, und any other territories which may he declared hy His Majesty 
in Council to be territories in which jurisdiction is exercised by or on 
behalf of His Majesty through the Governor-General of India in Council, 
or some authority subordinate to him, including the territorial waters of 
any such territories. 

3. The Govern or -General of India in Council may, on Hi* Maje» 
behalf, exercise any power -or jurisdiction which II 1- 
Governor-General of India in Council for the time being has within 
limit* nj this Order, and may delegate any such power or jurisdii 
any servant of the British Indian Government in such manner, and to 
such extent, as the Governor -General in Council from time 






LSllt. 

. The Go\ 



mi for d.-t-i 



_ 



by applying with t 



rnur. General in Council may make such rules and a 
xpedient for carrying this Order into effect, and ti 



lining (he law and proeeiii 



Mii'ii.ut mnriTflnatltwi nil 



provision* of any enactment in fi 




v] BRITISH JURISDICTION IN NATIVE STATES 389 

(6) for determining the persons who are to exercise jurisdiction, 
either generally or in particular classes of cases, and the powers 
to be exercised by them ; 

(c) for determining the courts, authorities, judges, and magistrates, 
by whom, and for regulating the manner in which, any jurisdiction, 
auxiliary or incidental to or consequential on the jurisdiction 
exercised under this Order, is to be exercised in British India ; 

(d) for regulating the amount, collection, and application of fees. 

5. All appointments, delegations, certificates, requisitions, rules, 
notifications, processes, orders, and directions made or issued under or 
in pursuance of any enactment of the Indian Legislature regulating the 
exercise of foreign jurisdiction, are hereby confirmed, and shall have 
effect as if made or issued under this Order. 

6. The Interpretation Act, 1889, 8n& H a PPty to the construction of 
this Order. 

The substitution of an Order in Council under the Foreign 
Jurisdiction Act, 1890, for an Act of the Indian Legislature 
has placed the extra-territorial jurisdiction of the Governor- 
General in Council on a wider and firmer basis, and has removed 
many of the doubts and difficulties to which reference was 
made in the first edition of this book, and which arose from 
the limitations on the powers of the Indian Legislature, and 
from the language of the statutes by which those powers were 
conferred. 

The language of the Order is wide enough to include every 
possible source of extra-territorial authority. The powers 
delegated are both executive and legislative, and are 
sufficiently extensive to cover all the extra-territorial powers 
previously exercised in accordance with Indian Acts. To 
guard against any breach of continuity, all appointments, 
rules, orders and other things made or done under any 
previous Indian Act regulating the exercise of foreign 
jurisdiction are expressly confirmed, and are to have effect as 
if made or done under the Order of 1902. The orders thus 
confirmed, and the orders issued under the new system, have 
usually taken the form of orders for different Native States, 
or for regions or districts or places within them, constituting 
civil and criminal courts of different grades, and declaring 
the law which they are to administer, that law consisting of 
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certain British Indian Acts with specified modifications. 
These orders are notified in the Gazette of India and are to 
be found in volumes issued by the Legislative Department of 
the Government of India. In editing these volumes the 
Legislative Department takes care to discriminate between 
enactments of the Indian Legislature which apply proprio 
vigore to certain classes of persons in Native States, and enact- 
ments which are, in the official language of India, ' applied ' 
to certain portions of the territory of Native States, that is to 
say, become law by virtue of the Governor-General's order. 

The local limits of the Order of 1902, that is to say, the 
areas within which, or with respect to which, jurisdiction and 
powers may be exercised under the Order, are, in the first 
place, the territories of India outside British India, in other 
words, the territories which are popularly known as the 
Native States of India, and which are described more 
technically in the Interpretation Act, 1889 \ as territories of 
any native prince or chief under the suzerainty of His 
Majesty exercised through the Governor-General of India, or 
through any governor or other officer subordinate to the 
Governor-General of India. The actual extent of * India' at 
any given time must always be a political question. And 
there may often be territories on the external fringe of, or 
outside, ' India, 9 within which it may be doubtful whether the 
British Crown has power and jurisdiction, and whether and 
how far that power and jurisdiction is delegated to the 
Governor-General in Council. These are the territories 
described in the preamble to the Order of 1902 as ' territories 
adjacent to India,' and the limits of the Order are declared 
by s. 2 to be not only 'the territories of India outside British 
India, but any other territories which may be declared by 
His Majesty in Council to be territories in which jurisdiction 
is exercised by or on behalf of His Majesty through the 
Governor-General in Council or some authority subordinate 
to him.' No such declaration has yet been made. 

1 52 & 53 Vict. c. 63, a. 18 (5). 
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The territories within the limits of the Order are expressly 
declared to include the territorial waters of those territories. 
For instance, they include the territorial waters of Cutch. 

The powers expressly conferred by the Act of 1890 of 
sending persona for trial to British territory (s. 6) and of 
, (.-signing jurisdiction, original or appellate, to Courts in 
British territory (s. 9), may occasionally be found useful, but 
hardly go beyond the powers previously exercised in practice 
in aecordanee with the provisions of the Indian Acta. 

The Aet of 1S90 does not contain any provision eorrespond- 
5 of the Indian Aet of 1879, under which a notifica- 
tion in the Gazette of India was made conclusive proof of 
matters stated in relation to the exercise or delegation 
of jurisdiction. But, by s. 4 of the Act of 1890, a Secretary 
of State is empowered, on the request of a court of civil or 
criminal jurisdiction, to send an authoritative decision on 
any question which may arise as to the existence or extent 
of any jurisdiction of His Majesty in a foreign country. 

The cases in which an authoritative decision of this kind, 
given under :t full sense of politicul responsibility, is most 
likely to be found useful, are cases where jurisdiction, limited 
to special classes of persons or subjects, is exercised beyond 
the limits of India. With respect to the Native StateB of 
India one may anticipate that it will rarely, if ever, he 
needed. In these States there is no doubt that the British 
Crown has power and jurisdiction, and that this power and 
jurisdiction is delegated to the Goveruor-Ceneral in Council, 
and experience shows that the doubts which have from time 
to time been suggested as to the nature and extent of the 
powers so delegated rarely give rise to practical difficulties. 

The Governor-General, as representative of the paramount 
power in India, has and exercises extensive sovereign powers 
over the Native States of India. Those Native States have 
often, and not improperly, been described as protectorates. 
But they are protectorates in a very special sense. They 
terially from the European protectorates to which 
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reference is made in textbooks of European international 
law. They also differ from the protectorates established 
over uncivilized tribes and the territories occupied by them 
in Africa, because in all the Indian Native States, with the 
exception of some wild regions on the frontier, there is some 
kind of organized government to undertake the functions of 
internal administration. For the purposes of municipal law 
their territory is not British territory, and their subjects are 
not British subjects. But they have none of the attributes 
of external sovereignty, and for international purposes their 
territory is in the same position as British territory and 
their subjects are in the same position as British subject*. 
On the other hand, it may be doubted whether the subject 
of an Indian Native State would be an alien within the 
meaning of s. 7 of the Naturalization Act, 1870 (33 & 34 
Vict. c. 14), so as to be capable of obtaining a certificate 
of naturalization under that section. Finally, the rulers of 
Indian Native States owe political allegiance to the King 
Emperor. These peculiarities have an important bearing on 
the jurisdiction exercisable over European foreigners within 
the territories of those States. 
Classes of In point of fact the jurisdiction of the Governor-General in 
1*£™™ t0 ^ ounc >l within the territories of Native States is exercised — 

jurisdic- / a ) over European British subjects in all cases : 

tion 

extends. (b) over native Indian subjects in certain cases ; 

(c) over all classes of persons, British or foreign, within 
certain areas. 

It is the policy of the Government of India not to allow 
native courts to exercise jurisdiction in the case of European 
British subjects, but to require them either to be tried by 
the British courts established in the Native State, or to be 
sent for trial before a court in British India. 

The Government of India does not claim similar exclusive 
jurisdiction over native Indian subjects of His Majesty when 
within Native States, but doubtless would assert jurisdiction 
over such persons in cases where it thought the assertion 
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necessary. Apparently it does not in ordinary cases treat 
as native Indian subjects of His Majesty persons who are 
natural-born subjects by statute, that is to say, by reason 
of being children or grandchildren of native Indian subjects. 
But perhaps the question how such persons ought to be treated 
does not arise in a practical form. 

The Government of India does not, except within special 
areas, or under special circumstances, such as during the 
minority of a native prince, take over or interfere with the 
jurisdiction of the courts of a Native State in cases affecting 
only the subjects of that State, but leaves such cases to 
be dealt with by the native courts in accordance with native 
laws. 

The question as to whether the jurisdiction is exercisable 
over European foreigners in the territory of a Native State, if 
it should arise, would doubtless be answered as in the case 
of African protectorates. Even if consent of the foreigner's 
Government were held to be a necessary element of the juris- 
diction in such cases, the notorious fact that a Native State 
of India is not allowed to hold diplomatic or other official 
intercourse with any other Power, and the general recognition 
by European States of the relation in which every such Native 
State stands to the British Crown, would doubtless be con- 
strued as implying a consent on the part of the Government 
of any European or American State to the exercise by British 
courts of jurisdiction. Indeed, for international purposes, 
as has been said above, the territory of Native States is in the 
same position as the territory of British India. 

There are certain areas within which full jurisdiction has 
been ceded to the Government of India, and within which 
jurisdiction is accordingly exercised by courts and officers of 
the Government of India over all classes of persons as if the 
territory were part of British India. The most conspicuous 
instance of this is the district known as the Berars, or as the 
Hyderabad Assigned Districts, which, although held under 
a perpetual lease, and administered as if it were part of the 
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Central Provinces, is not, technically, within British India l . 
The same appears to be the position of the residencies and 
other stations in the occupation of political officers 2 , and of 
cantonments in the occupation of British troops. 

Under arrangements which have been made with the 
Governments of several Native States, ' full jurisdiction ' 
has been ceded in railway lands within the territories of those 
States. The effect of one of these grants was considered in 
a case which came before the Judicial Committee of the 
Privy Council in 1897 3 . In this case a magistrate at Simla 
issued a warrant for the arrest of a subject of the Nizam, in 
respect of an offence alleged to have been committed by him 
at Simla. The warrant was executed within the area of 
railway lands over which * full jurisdiction ' had been con- 
ceded by the Nizam, and the question was whether the 
execution of the warrant under these circumstances was legal. 
It was held that for the purpose of ascertaining the nature 
and extent of the ' full jurisdiction ' conceded, reference must 
be made to the correspondence which had taken place between 
the Government of India and the Nizam, as showing the 
nature of the agreement between them, that on the true 
construction of this correspondence, the jurisdiction conceded 
must be limited to jurisdiction required for railway purposes, 
and that consequently the execution of the warrant was 
illegal. 

The position of the residencies and cantonments in the 
territories of Native States has often been compared to the 
extra-territorial character recognized by European inter- 
national law as belonging to diplomatic residencies and to 
cantonments in time of war. There is an analogy between 
the cases, but it is unnecessary to base the jurisdiction exercised 
in those places on that analogy. As has been seen above, 

1 See East India (Hyderabad) Agreement respecting the Hyderabad 
Assigned Districts, 1902; Cd. 1321. 

3 As to the civil and military station o! Bangalore, see Be Hayes, (1888) 
I. L. R. 12 Mad. 39. 

8 Muhammed Yusuf-Ud-Din v. The Queen Empress (July 7, 1897). 
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the jurisdiction exercisable by the courts of a protecting State 
within the territories of a protected State may extend to all 
or any of the subjects, either of the protecting State or of 
the protected State, and, subject to certain limitations, to 
persons not belonging to either of these categories. The 
extent to which, and the cases in which, the jurisdiction is 
exercised over particular classes of persons are to be deter- 
mined by agreement between the State which exercises the 
jurisdiction and the State within whose territories the juris- 
diction is exercised, and, ut the absence of express agreement, 
are to be inferred from usage and from the circumstances 
of the case. 

In connexion with this subject, it may be useful to quote 
Sir Henry Maine's remarks in his minute on Kathiawar : : — 

' It may perhaps be worth observing that, according to the more 
precise language of modern publicists, '' s-iivereignty " is divisible, but 
" independent e" is not. Although tlui \|iii--si..n " pari ial independence" 
may be popularly used, it is technically incorrect. Accordingly, there 
may be found in India every shade and variety of sovereignty, but there 
is only one independent sovereign, the ISntish < Govern men1. My reason 
for offering a remark which may perhaps appear pedantic is that the 
Indian Government seems to me to have occasionally exposed itself to 
misconstrue t ion by admitting or denying the independence of particular 
Stales, when, in fact, it meant to speak of their sovereignty. 

* The mode or degree in wliieh sovereignty is distributed between 
tlie British Government and any given Native St 11 to is always a question 
of fact, which has to be separately decided in each case, and to which 
no general rules apply. In the more considerable instances, there is 
always some treaty, engagement, or sunnud to guide us to a conclusion, 
and then the only ijuoMtiuii which ivmuins is, what has become of the 
sovereign rights whieh are nol mentioned in the Convention 1 Did the 
British Government reserve them to itnelf, or did it intend to leave the 
Native Power in the enjoyment of them 7 In the ease ofKattywar the 
few ambiguous documenls which bear on the matter seem to me to point 
to no certain result, undl consider thai the distribution of the sovereignty 
can only be collected from the ttt facto relations of these States with the 
British Government, from the course of action which has been followed 
by this Government towards them. Though we have to interpret this 
evidence ourselves, it is in itself |>erfcctly legitimate. 

' It appears to me, therefore, that the Kattywar States have been 
permitted to enjoy several sovereign rights, of whieh the principal — 

' Minutes by Sir H. ft Maine, No. 22, at p, 37. 
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■ad it is a wti kn ow n right of mn wntg u ty— m imoMnitr bust fi jpi 
laws. Tbrtr chief* have also been allowed to eunw (within Tjwmh) 
civil awl ' f rminal jurisdiction, and several of them have been in the 
exercise «f a very marked (though minor) sovereign right — the right 
to coin ru'if)f?y. But far the largest part of the mvemgnty has obvwoaly 
resided in practice with the British Government, and »"*— g the rights 
which it ha* exercised appears to me to be an almost unlimited right of 
interfere rue for the better order of the States. I mean that, if the 
interfere lire* which have already taken place be referred to principle*, 
thoae priji.tj.li" would justify any amount of interposition, an long aa 
we interpose in good faith for the advantage of the chief* and peopfe 
of Kattvuar. and mi long aa we do not disturb the only unqualified 
sovereign right which these States appear to pome— the, right to 
immunity from foreign laws V 

From what hat been said above it will be seen that the 
powers exercised by the British Government, or by the 
Government of India as its representative, in territories 
where lower types of government or civilization prevail, 
may vary both in nature and in extent between very wide 
limit*. In some places there is merely the exercise of a per- 
sonal jurisdiction over British subject*, or certain other 
limited classes of persons. In ot here the functions of external 
sovereignty are exercised or controlled. In others, again, 
it much larger share of the functions of sovereignty, both 
external and internal, ItaH been taken over, and this share may 
lie Mo large as to leave to the previous ruler of the territory, 
if mi eh Micro be, nothing more than a bare, nominal, or 
dormant sovereignly ". 

In dealing with the various positions thus arising, it is 
important to remember that different considerations will 
apply according as the position is approached from the point 
of view of international law, or. from the point of view of 
municipal law. 

1 As (n Kstliiawur Mr I lie two canes ik-eideri in [1)05 by (he Judicial 
lomiiiiltcc, lltmrhnad l)rtthand v. Aiam Saiarlal ChluilanUal, snd Tkt 
Taluka n( Kvidn Sungani v. Thr Si.11> 0/ (loiidaS, A.C. L1906], p. J12 ; 

3 A curious fllustrstion nf the extent to which the exercise of sovereign 
rhihts I'lin lie planned without llio olnim of territorial sovereignty is sup- 
plied ly tli' 1 treaty between the United States and the Republic of Panama 
with respect to the territory within the ' Canal Zone.' 
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Where the external sovereignty of any State is exercised 
or controlled by the British Government, a third State will 
almost certainly claim to regard, and will, from an inter- 
national point of view, be entitled to regard, the territory of 
the first State as being for many purposes practically British. 
Thus if persons in that territory made it a basis for raids 
on the territory of an adjoining foreign State, that State 
would hold the British Government accountable. And it 
would be no answer to say that the arrangements entered into 
by the British Government with the ruler of that territory 
preclude British interference in such cases. The reply would 
be, ' We know nothing of these arrangements, except that 
they debar us from obtaining protection or redress, except 
through you, and consequently we must treat the territory 
as practically British.' A similar position would arise if 
a subject of that foreign State were grossly ill-used within 
the territory, and were denied justice by the persons exer- 
cising authority there. 

The view taken by municipal law is widely different. For 
the purposes of that law a territory must be either British 
or foreign, that is to say, not British, and a sharp line must be 
drawn between the two. In some cases it may be a difficult 
operation to draw this line, but it must be drawn by the 
courts and by the executive authorities as best they can. 
To allow the existence of a penumbra between British and 
non-British territory would cause endless confusion. The 
judicial and executive authorities must be in a position to 
say whether, for purposes of municipal law, a particular 
territory is within or without ' His Majesty's dominions ' or 
* British India.' And the legislative authorities must be in 
a position to determine whether the legislation for such 
a territory is to be carried out through the ordinary legislative 
organs, or through the machinery recognized and supported 
by the Foreign Jurisdiction Acts. Again, important ques- 
tions of status may turn on the question whether the territory 
in which a man is born is British territory or not. To deter- 
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A. 

Absence, leave of, to members of 
council, 132, 226. 

from India of governor, vacates 

office, 132, 226. 

Accounts of Secretary of State, 161, 
164. 

of revenues to be laid before 

Parliament, 164. 

Act of State, as defence in judicial 
proceedings, 1 71-175. 

Actions against Secretary of State, 
170-175. 

Adalat. See Sadr Adalat. 

Additional judge, 138. 

members of council, of gover- 
nor-general, 115, 116, 197; of 
Madras or Bombay, 1 1 9, 2 1 3, 2 1 4. 

Aden, part of British India, 264 ; 
Jewish law, 338. 

Admiralty jurisdiction, 20, 21, 22, 
46, 241, 242-244. 

Advocate-general, additional mem- 
ber of legislative council, 214; 
appointment and powers of, 251. 

African protectorates, law applied 

to, 372-377- 

Agra, proposed presidency of, 83, 89, 
191, 192. 

Aldermen, at Madras, 22, 23, 32 ; at 
Bombay and Calcutta, 32. 

Allahabad, high court, 104, 126. 

Allegiance, pohibition on legisla- 
tion affecting, 200. 

Allowances to certain officials, 224, 
22 c. 

Amalgamation of Indian and Royal 

«my» 97* 98. 
Amboyna, massacre of, 15. 
Anson, Sir W., referred to or quoted, 

68, 98, 146, 159, 161, 166, 175. 
Appeals, 32, 48, 127, 137, 139. 
Appointments by Secretary of State, 

153. 154. 
Archdeacons, first appointment of, 

78 ; salaries of, 131, 253. 

Armenians, law regarding, 330. 

Army, first sepoys raised, 33, 267 ; 
Company authorized to enlist 
soldiers, 60 ; further powers for 
raising European troops, 72 ; re- 
striction on legislature, 117, 208, 
219; constitution of, 129-131 ; 
military commissions, 267-271. 



Arrest, exemption from, of high 
officials, 247, 248. 

Articles of War, 33, 34, 205. 

Assada Company, the - Courten's 
Association, 15. 

Assam, chief commissionership, 93, 
114; legislative council, 118, 119, 
215 ; subordinate civil courts, 
1 37 ; constitution of government, 
19 1 -196; legislation, 203. 

Assent of governor-general to all 
Acts, 209, 222 ; of governor or 
lieutenant-governor to local Acts, 
222. 

Assessors, trial by, 1 38. 

Assurances of property, in England, 
167 ; in India, 168. 

Audit of India accounts in Eng- 
land. 165, 166. 

B. 

Benares, jurisdiction of supreme 
court extended to, 72 ; Bengal 
Regulations extended to, 101. 

Bencoolen (Fort Marlborough), pre- 
sidency of, 45. 

Bengal, establishment of English 

government, 34-37. 42, 43 ; ap- 
pointment of governor-general, 
44 ; supremacy over other presi- 
dencies, 45 ; intended division of 
presidency, 83 ; appointment of 
lieutenant-governor, 90 ; creation 
of legislative council, 103 ; subor- 
dinate civil courts, 1 37. 

Bengal, Eastern, union with Assam, 
191. 

Regulations, 43, 58, 59, 71, 84, 

101, 121. 

Berar, not part of British India, 115, 

393- 
Bills of exchange, law regarding, 

334. 335- 
Birth place, no disqualification for 

office, 89, 234. 
Bishop, first appointment of, 78, 

131 ; legislation affecting, 252- 

254. 
Board of Control, first established, 

62,63; remodelled, 69; abolished, 

97- 
of Revenue, first established, 

43 ; in Bengal, Madras, Assam, 

and United Provinces, 134. 
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Bombay, acquisition of, 18 ; first 
coinage of money, 19 ; munici- 
pality and mayor s court, 31, 32 ; 
subordination to Bengal, 45, 64 ; 
recorder's court, 71 ; legislative 
power first granted, 72 ; supreme 
court, 80 ; code of regulations, 
84, 329 ; legislative power with- 
drawn, 84 ; marine force, 98 ; 
legislative power restored, 102 ; 
high court, 103, 237-251 ; com- 
mander-in-chief abolished, 108, 
1 30 ; constitution of government, 
114, 187-190; legislative council, 
118, 213-223; staff corps, 130; 
subordinate civil courts, 137 ; 
salary of governor, councillors, 
judges, &c, 225, 272 ; advocate- 
general, 251 ; ecclesiastical estab- 
lishment, 252-254. 

Regulations, 72, 84, 121, 329. 

Booty, charter regarding, 34-36. 

Borrowing powers of Secretary of 
State, 163, 164. 

Boundaries, power of governor- 
general to alter, 194, 195. 

British India, definition of, 263, 265. 

subjects, may not lend to Na- 
tive States, 71, 256, 257 ; defini- 
tion of, 205, 235, 373, 381 ; classes 
of, 348, 349 ; British jurisdiction 
over, in Native States, 379-393. 
See also Christians and European 
British subject. 

Bryce, J., referred to or quoted, 10, 

323- 
Buddhist law, 332-335. 

Burgesses at Madras, 22, 23. 

Burke, Edmund, 60, 71. 

Burma, chief commissionership, 93 ; 
legislative council, 118; lieute- 
nant-governorship, 93, 114 ; legis- 
lative council, 119; subordinate 
civil courts, 1 37 ; constitution of 
government, 1 9 1 - 1 96 ; constitu- 
tion of legislature, 2 1 3-2 1 8 ; busi- 
ness at legislative meetings, 218- 
223. 



C. 



Cadetships, reserved for sons of 
Indian officers, 155. 

Calcutta, municipality and mayor's 
court, 32 ; introduction of English 
law into, 32, 33, 323 ; treasury 
transferred to, 43 ; jurisdiction of 
supreme court, 46, 53, 55, 56 ; trial 
by jury, 48 ; college at, 76 ; bishop 
of, 78, 131, 252-254 ; high court, 
103, 126, 137, 237 ; head quarters 



of Government of India during 
cold season, 114; presidency 
magistrate, 138. 
Cantonments, British jurisdiction in, 

394- 
Capitulations, 353-361. 
Caste, reservation as to, in criminal 

law » 57. 325» 326. 

Casting vote, of governor-general, 
45, 182 ; of Secretary of State, 
149 ; of governors of Madras and 
Bombay, 190. 

Central Provinces, chief commis- 
sionership, 93, 114, 115; subor- 
dinate civil courts, 1 37 ; constitu- 
tion of government, 191, 194. 

Cession of territory, 35, 36, 145, 196, 
207. 

Chaplains, first appointment of, 28 ; 
from Scotch Church, 254. 

Charles I licenses Courten's Asso- 
ciation, 15. 

Charles II's relations with the 
Company, 16-20. 

Charter, first granted to Company 
by Elizabeth, 4-10 ; made per- 
petual by James I, 14 ; rival com- 
panies, 15, 24-30; of Cromwell, 
15, 16; of Charles II, 16-20; 
English Company, 28 ; United 
Company, 30 ; judicial, 32 ; re- 
garding booty, 34, 36 ; regarding 
cession of territory, 36; of supreme 
court, 46-48 ; parliamentary re- 
newals, 69-91 ; of high courts, 
103, 104. 

Chesney, Sir George, quoted or re- 
ferred to, 33, 102, 109, 1 14, 268. 

Chief commissionershipe, establish- 
ment of, 93 ; appointments to, 1 1 5. 

court for Punjab, 266. 

Child, Sir Josiah, 16, 24, 25. 

China trade, preserved to Company, 
75, 77 ; finally withdrawn, 81. 

Choultry — justice room, in early 
Madras, 17. 

Christians, jurisdiction of high court 
outside British India, 246, 247 ; 
grants may be made to any sect, 
254. 

Church of England, legislation 
affecting, 252-254. 

of Scotland, chaplains of, 254. 

Civil procedure, code of, 87, 1 37, 332. 

service, constitution of, 123- 

125, 234-237 ; appointments re- 
served to, 272, 273. 

Clerk of the peace at Madras, 22. 

Clive, Lord, 34, 37, 42. 

Clode's Military Forces of the Crown, 
60, 69, 72, 270. 



Codification, 86, 339-341. 

Coinage, first authority by charter, 
19, at ; restriction on local legis- 
lature, 120, 219. 

Collector -district officer, 43, 44, 135. 

Colleges at Calcutta and Madras, 7I1. 
Ste aleo Haileybury, 

Colour, no disqualification for office. 
88, 234. 

Co ramajider-i u-chicf , extraordinary 
member of governor-goneral't- 
council, 64, 1B0; abolished in 
Madras and Bombay, 108. 

Commercial business closed, 82. 

Commissioners of divisions, 136. 

for Affairs of ludia. Ste Board 

of Control. 

Commissions, judicial, under early 
charters, 14. 

military, power oi guvernor- 

geueral to grant, 267-271. 

Committee of secreuy to be ap- 
pointed by directors, 63. 

Committees = directors, of original 
Company, 4, 6, 18, 26 ; of Indian 
council, no, 150. 

Common law applied to presidency 
towns, 333. 

Commonwealth, relations of Com- 
pany with, 15, 16. 
Company, incorporated by Eliza- 
beth, 3-10 ; renewal of charter 
*by James l, 13 ; power to exercise 
niiirtial law, 14 ; competition with 
IWinll if ■ hnnvteii'i , 



Dutch, IS i Courten's rival At 
»tion, 15; Cromwell's rela- 
s with, 15, 16; charters of 
Charles II, 1C-20-, grant of Bom- 
bay, 18; territorial sovereignty, 
18, 24, 37; grant of admiralty 
jurisdiction, ig, 20; rivalry of 
New Company, 24-30 ; incor- 
poration of English Company. JS ; 
union of Old and New Companies 
as United Company, 29, 30 ; ex- 
tension of monopoly, 30, 31 ; judi- 
cial charters, 32; Mutiny Act 
and Articles of War, 33, 34 ; 
charters regarding booty and 
cession of territory, 34-36 ; grant 
of the diwani, 37 ; recognition of 
territorial acquisitions, 39 ; Regu- 
lating Act, 41-50; Fox's India 
Bill, 61 ; Pitt's India Act, 62-66 ; 
creation of Board of Control, 63, 
63 ; parliamentary renewals of 
charter, 69-91 ; sovereignty of 
Crown asserted, 77 ; territorial 
possessions in trust for Crown, 81 j 
muiiopoly of China and tea trade 
abolished, 81 ; government trans- 



Consular jurisdiction, 353-361. 

Contract Act, 334. 

Contracts by Secretary of State, t/j, 

108, 167-175. 
Control, Board of. tirst cstabhr-licd 

62,63; remodelled, 69 ; abolished, 



97- 

Coorg, iullllllll-tl-,lllou. 



Chrh 



1. 332. 



Copyright, restriction on local legis- 

Cornwallis, Lord, governor- general 

and commauder-in-chief, 67, 268. 
Council (executive) of Governor and 

Governor- General of Bengal, 42, 

44. 45. 55. <H- 
■ ■ (executive) of Govemur of 

Bombay, 43,64, 83 ; constitution. 
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190. 






(executive) of Governor-Gen- 
eral, of India, first constituted, 
84 ; remodelled, 103 ; executive 
legislation, 105, 118, 311; aug- 
mented, 106, ioS; constitution, 
112-114, 176-187- 
Council of Secretary of Slate, hist 
constituted, 95 ; tenure of office, 
104, 105, 106 ; reduction of mem- 
bers, 107; constitution and duties, 
109, 110, 146-153; majority of 
votes required for grant of revenue. 
60 ; majority of votes required 



for ii 



B Of 



163; 



jority of votes required for dis- 
posing of property and making 
contracts, 167. 

(legislative) of governor- general, 

first constituted, y[ ; remodelled, 
99, IOO; powers extended, 101, 
!02, 104, 105; augmented by 
nominated representatives, 107; 
constitution. 115-118, 11*7-213. 

■ — (legislative) of Bengal, tirst 
authorized, 103; augmented by 
nominated representatives, 107 ; 
constitution, 1 iS. 119, 213-323. 

(legislative) of Bombay, first 

constituted, 102, 10O ; augmented 
by nominated representatives, 
107 ; constitution, 118, 119, 213- 
223. 
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Escheats. if>n. ifio. 

European British subject, British 

jurisdiction over, in Native States. 

24T, 246, 302 ; definition of, 340. 

3*2. 3»3- * 

foreigners in Native States. 

British jurisdiction over, 242. 

393- 
Evidence Act, 332. 

Executive Council, of Governor and 
CIovenior-General of Bengal, 42, 
44» 45» 55» 645 of governors of 
Bombay and Madras, 42, 64, 83. 
114, 188-190; of Governor-Gene- 
ral of India, 84, 102, 105. ir/S, t t t 
114, 118, 177-186, 210. 

Executive legislation, by Governor- 
General in Council, over scheduled 
district*, 105, 1 iS. 211 ; extra- 
territorial powers, 387-398. 

Extraordinary member of council, 
commander-in-chief, 111, 17<>. 
180 ; Governor of Madras or Bom- 
bay, 112, 179, 180. 

Extra-territorial jurisdiction of 
governor-general, 387-308. 

legislation, 342-348. 

Extra-territoriality, 350. 

F. 

Family custom, reservation for, in 
criminal law, 57, 326. 

Fifth Report of Commons com- 
mittee in 18 1 2, 73. 

Financial statement, discussion of. 
117, 118, 208, 209. 

system, 133, 134. 

Fines, 159. 

Foreign affairs, restriction on legis- 
lature, 117, 208, 219. 

department under viceroy, 

"3. 

— Enlistment Act, 344, 348. 

Jurisdiction Acts, 353, 376. 

Foreigners, may be expelled from 

British India, 88 ; definition of, 

373, 374; British jurisdiction over, 

in Native States, 392. 
Forfeitures, 159. 
Fort St. George. See Madras. 

William. See Bengal. 

Fortifications, power to Company to 

erect, 17. 
Fourth (legislative) member of 

council, 82, 83. 
Fox's East India Bill of 1783, 61. 
French territory not included in 

' India,* 265. 
Furlough, regulations by Secretary 

of State, 132, 234. 



G. 

Gentu. See Hindu. 

Gifts, prohibition against receiving. 
40. 255, 256. 

Godolphin, Lord, award of. 2, 20. 30. 

Government of India - Governor- 
General in Council, 112, 170. 

Governor-(Jeneral of Bengal, 44, 45. 

of India, first appointment. S2 : 

power to appoint president of 
council in his own absence, 00, 
185 ; sanction required for certain 
legislation, 100, 208 ; assent re- 
quired to every Act, 100. 200 : 
power to invest himself with 
powers of council, when absent 
from head quarters, 101, 185. 186: 
power to make ordinance without 
council in emergency, 101, 212, 
213 ; sanction required for certain 
legislation by local legislatures, 
102, 103, 219 ; assent required to 
every Act of local legislatures, 
103,222; regulations for scheduled 
districts, 105, 211, 212 ; power to 
overrule council, 106, 182 ; power 
to mako rules for nomination of 
additional members of legislative 
councils, 107, 214 ; supreme mili- 
tary authority, 129, 170 ; exercise 
of foreign jurisdiction by, 38S. 
See al*o Council of Governor- 
General. 

Governors of factories, first ap- 
pointed under charter of Charles 
II, 16 : powers, 16, 17, 18, 32. 42. 

of Madras and Bombay, may 

communicate with Secretary of 
State, 152 ; constitution, 188-100; 
legislative powers. 213-223. See. 
also Madras and Bombay. 

Guardians and Wards Act, 336. 

H. 

Haileybury College, recognition of, 

76, 78 ; abolition of, 92. 
Harington's Analysis of Bengal 

Regulations, 57, 72, 84. 323. 325. 
Hastings, Warren, administration 

of, ;o, 51 ; evidence in Parliament, 

74- 
Hertslet, referred to or quoted. ;: »., 

355. 365> 366. 368. 
High courts, establishment of, 103 ; 

constitution of, 126-128, 136, 137, . 

237-249; definition of, 263. 
Hindu law, personal, 57, 325, $26, 

337 ; text-books, 338. 
i -'-Wills Act, 333/ 

d2 



Holland JurUpriMenc*. 264. 
Houseof Commons. .Srf Parliament. 
Hunter, Sir W. W., referred to or 
quoted, 108, log. 



Imperial ■"■rviee troops, 142. 
ImpriiMrirru'iit. exemption (ram, o! 

high iHi.-iald, 247. 
India, uVlinition of, 263, 264- 390' 



icial system. 
■r; delinitiui 



Inheritance, law regarding, 326, 328, 

330, J32. 337. 340. 
Insolveinv. law of, for presidency 

towru: go. 
Interloper*, legislation against. 17. 

16,31.78.38. 
Interpell.it ion in legislature. 1 1 7, 

118, 209, 221. 
Invasion, revenues may be applied 

for rei).-Hiiij(. without consent of 

Parliament, 161. 



Jamea I, charters of, 13, 14. 
James II, charters of, 20-23. 
Jrnkyns, Sir H-, referred t 



35. ! 



".4.!. 



Jews, law regarding. 321, 333. 
judge- advocate, first appointment 

Judges, of high court, 126, 12; ; sub- 
ordinate, civil and criminal, 137. 



Jury, trial by, [4, 48, 138. 

J UK tires of the peace, first appoint- 
ment of, 32, 48 ; jurisdiction of, 
;•> ; need not be covenanted civi- 
lians, 81 ; jurisdiction over Euro- 
pean British subjects, 138 



Katliiai 



K. 



rar, British ji 

--»;. m. 3* 

Kbvc, Sir J., referred to or quoted. 
_ 14, 66, 89. 
Khajas, customs of 
34°- 



Land, acquisition of, by uatural- 

bom subject, 83 ; powwr of 

Secretary of Stale lo buy or sell. 

167. 

revenue, 133. 

I^tr Commission, appointment of, 

86, 87 ; disappearance of, 92 ; 

work of, 332. 

member of council, 178, 179. 

Leave of absence to members of 

.■■■'in. il, 132, 226. 
Lecky, W. E. H-, referred lo or 

quoted, 38. 40, 43. 
Lce-Wamer, referred to or quoted, 

■39- '4'- 
T-egal member of council, S3, S4. t*T. 
legislature. Srt Council (legi*ta- 

letters patent, of high courts, 103. 

levant Company, 12, 13. 35»-3?8- 

Lel Loci Act, 327. 

Licences, for sale of spirituous 
liquors, 70 ; to non-official Euro- 
peans in India, 7;, 78. 87, 33. 

Lieutenant-governor, first appoint- 
ment of. for North-Western Pro- 
vinces, 89, 90 ; for Bengal, 90 ; 
for the Punjab, 91 ; constitution 
of government, 96, 191-193 : for 
Burma, 114; constitution of legis- 
lature, 213-223; business at 
legislative meetings, 21S-222 ; 
salary, 272. 

Limitation Act, 332. 

Limits, power to alter, of provinces, 
194, 195; of presidency towns, 196. 

Loans, prohibition against British 
subject lending to Native State, 
71, 2^6, 2;y : power of Secretorv 
of State to raise, 163. 

Local Government, definition of, 

London, v en 11c for trial of crimes by 

officials, 257. 
Lyall, Sir A. C, referred to or 

quoted, 3, to, 67. 

M. 

Macaulay, History quoted, 16, 26, 
27 ; secretary to Board of Control. 
Si ; first legislative member of 
council, 83 ; head of Indian Law 
Commission, 87; chairman of 
committee that framed regula- 
tions for civil sen ' 



Madra 



court. 32 : capt lire by French. 32 : 
"epoys first raised, 33 : subor- 
dinated In Bengal, 45. 64: go- 
vernment, 64; jurisdiction of 
courts, 67 ; recorder's court, 71 ; 
supreme court, 72 ; power to 
make regulations. 72 ; college. 76; 
regulations, *4 ; legislative power 
withdrawn. 84 ; bishopric, 89 ; 
representative member on gover- 
nor-gcneral's council, 91 ; legis- 
l.itive power restored, 101 ; high 
court, 103 ; commander- i 0-' ilii f 
nbolished, to.4 ; administration. 
1 14, 11 j; legislature, nS, 119 



13(3; 






council exempted from original 
jurisdiction of high court, 128, 
247 ; staff corps, 130: board of 
revenue, 134; subordinate civil 
courts, 137; correspondence with 
Secretary of State. 1 ;; ; coo-til 11- 
tion of government, 188-190; ex- 
tension of presidency town, 196; 
constitution of legislature, 113. 
214 ; business at legislative meet- 
ings, 331-213; vacancy in office 
of governor, 231 ; jurisdiction of 
high court, 139-245 ; advocate- 
general, j J] ; ecclesiastical estab- 
lishment, 251-254 ; State arrest, 

Madras Regulations, 72, 84, 121. 
Magistrates, c I ass i lies lion of, 138. 
Maliomedan law, criminal, 44, 324, 
3*5. 3*9 : personal, 57, 123. 250, 

£"-330.335.337-338. 34° i t***- 
Its, 338 ; codification, 340. 
Maine, Sir H. S,, quoted, 89, 10;, 

114. 121, 179. 207, III, 220, 147, 

341. 38'. 39S- 

Majority, age of, 336 n. 

Marine Service, organisation of, 
107, 20O, 202, 205, 206 ; Act, 107. 
383- 

Marriage. law as to, 80. 325, 337. 

Martial law. Company first em- 
powered to exercise, 14. 

Ma-sachusctts Company, 10. 

Mayne, J. D., referred to or quoted, 
175,245,248, 3*3- 

Mayor's court, at Madras, 22, 23 ; at 
Madras, Bombay. and Calcutta. Jl. 

Members of council. Ser Council. 



Calcutta, 252. 
Military. Su Army. 
Mill, James, examiner at the India 

House, 81, 89; History of India 

referred to, ff, 248. 



Mill, John Stuart, pleads 

Company, 94. 
Ministers of Swtob Clnir. h to bt 

chaplains, 254. 
Misdemeanour, of Indian official 

triable in England, 50, 255, 257 ; 

loan to native prime bj l!rili»li 

Bubjeot, 256, 257. 
Mogul, thu Oreat, 1, 37. 
Monopoly of trade, ;,-' ; 

Iodia trade thrown open, 75, 77 ; 

China trade thrown open, 81. 
Montagu, incorporation 

Company by, 27, 28. 
Moral and Material Progress Report, 

Morley's Digest of Indian Cases, 32, 

33.50.3 

en-tgagc, 

State t( . . 
Mortmain Act, does not apply to 

India, 251, 323. 
Mosaic law for Jews in Aden. 333. 
Municipal councils, 136, 
Municipality, creation of, at Madras. 

Ln 1687, 21-23; "t presidency 

towns, 32. 
Munsif, court of, 1 37. 
Mutiny, 94. 
Acts, 33, 68, 72, 80, 90, 98, 1 30. 



Native Christians, law regarding, 
330. 3ja. 

of India, definition, 236. 

States, general position of, 

139-143; included in 'India,' 
263; prohibition of loansto.ajrj ; 



Nizamat Adalal, court of. estab- 

lisbed by Warren I~ 

merged in high court, 103, 126. 
No it -regulation provinces, 102, 1 35. 

»73- 
N or th. Lord, author of Regulating 

Act, 40,41. 
Xorth- Wee tern Provinces, creation 

of, under lieutenant-governor, 89, 

90, 192 ; legislative council, 103. 
Numcornar's case, 32. 33, 323. 
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Kju-k, no disqualification lor office, 

88, 8-j, 234. 
Railway jurisdiction 111 Native Si alio, 

w* , . 

BMOTW, lii hi appointment of, at 

Madia*, U | at Madras anil Bom- 
bay, 71 

Registration ul Regulations in m- 
preiue court, 48, 59, 72, 

Beg«l*U&g Act of 1773, account of, 
44-5°. 51. 

Hi-iMiUtion province*, 102, 135, 273- 

Regulations, Bengal. 43. $8, 59. 7>. 
S4. 101, 121 : Madras, 72, 84, in t 
Bombay, 72, 84. 121, 329; lot 
scheduled district 6, 105, 118, 122, 

Religion, no disqualification for 
official employment, 88, 89, 234 ; 

117 ; restriction on local legiola- 

l!< -i'L. hi i,-., British jurinilictiuii in. 
JO*- 

Resignation of goveruur-gcneral, ;o, 
51,236, 327- 

fli'M-nin e lit India, hraiiehcsol, 133 ; 
part collected by central govern- 
ment, 133 ; collection by provin- 
cial governments, 133, 134; ap- 
plication of, IS9; control of 
Secretary of Slate in council, 100, 
161 ; restriction on military opera- 
tions beyond frontier, 161 ; ac- 
counts at bank, 16]. iu2 ; powers 
of attorney. 162 : securities, 163 : 
borrowing powers, 163 ; accounts 
lu be laid before Parliament, 104 ; 
audit, 165, 166. 

Itussell, Lord, judgement quoted, 
344. 3&8- 

Russia Company, 11, 12- 



Sadr Adalat Courts, MtaHWaMl b) 
Warren Hastings, 44 ; merged in 
high court*. 103. 

Salaries, seaic of, 225, 272. 

Sanitation, early provision lor, in 
1,70. 



S.inMil~. ,-,1,-K jiriiyinums li>i, -.', -'■(, 

78. 
Scotch Church, chaplains of, 234. 
Sca, offences committed at, 344, 345. 

Scent rullllilitlce nf (lileclurs «!- 
pointed, 63, 82 ; torres ponding 



provision for Secretary oi Stall. 
90, ijl, [jai and [of governor- 
ireneral. Ihl. 



provinces, 134. 

Secretary of State, tirsl a p point - 
ijutiI. 95-97 ; position, 145 , 
e-stablisbtnont, 153 ; powers, 155. 
i 56. Set also Council of Secretary 
of State. 

Secretary, present at meetings of 
council, 1 13 ; must sign all orders 
of governor-general, 181 ; must 
aign all orders of governors, 190- 

Selbornc, L[>rd, judgement by, 203. 

Select committee, appointed by 

Seniority, promotion by, 42, 98, 99. 

Separate voyages of original Com- 
pany, 13. 

Sepoys, first raised at Madras, 33, 
267. 



„ - 137. '3«- 

Sick leave, for members of council, 
132, 226 ; regulations by Secre- 
tary of State, 132, 234. 

Simla, summer bead quarlci= of 
Government of India, 114. 

Singapore, under jurisdiction of 
Company, 80. 87 ; removed hum 
British India, 265. 

Skinner's ease, 31. 

Sis, very, abolition uf, m liriUsli 
India, 09. 

Slave Trade Act, 347. 384. 



, lores of intluouco, dislinguished 
from protectorate, ]bg, 370. 

SlhIY corps, 130, 131 : name aban- 
doned, 13]. 

Stanley, Lord (Earl of Derby), 95. 

Statu prisoners, 260, 261, 

States. Set Native States. 

Statutory civilians, 106, 234, 235. 

Stephen, Sir J. Filzjames, referred 
to or quoted, 32. 33, 54, 57, 58, 
102, 223, 245, 24S, 346, 347. 349. 
3 SO. 367. 380. 

Stokes, Whitley, referred tu or 
quoted, 251, 324- 

Stowell, Lord, quoted, 251, 354. 

Strachey, Sir J., quoted, 109, lt$, 
136, 139. 143. 

Subordinate civil judges, 137. 

civil service, 125, 

Succession, law regarding, 32(1, 32B, 
330, 333, 337. 340. 

Act, 332. 
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CLARENDON PRESS BOOKS 

LATIN AND GREEK 

Grammars and Exercise Books 

Extra fcap 8vo 
Mr. J. B. Allen's Elementary Series 

Rlldimenta Latina. Comprising accidence and exercises of a very 
elementary character for the use of beginners. 2s. 

An Elementary Latin Grammar. New and enlarged edition. 

338th thousand, 2s. 6d. 

A First Latin Exercise BoQk. Eighth edition. 9s. ad. 
A Second Latin Exercise Book, second edition, 3s. ad. 

Key (see note p. 3) to both Exercise Books. 5s. net. 

An Elementary Greek Grammar. Containing accidence and ele- 
mentary syntax. 3s. 

Mr. J. B. Allen's Latin Readers 

With notes, maps, vocabularies and English exercises ; stiff covers. Is. 6d. each. 
These books are of the same and not of graduated difficulty. 

Lives from Cornelius Nepos. 

Tales of Early Rome. j 

Tales of the Roman Republic, Part I. A ^fSl?u** 

Tales of the Roman Republic, Part II. ) 

Tales Of the Civil War, from the third book of Caesar's Civil War. 
Edited by W. D. Lowe. Extra fcap 8vo. Is. 6d. 

Other Latin Readers, etc 

Selections from CicerO, with notes, by Henry Waltord. In three 

Parts. Third edition. Part I. Anecdotes from Grecian and Roman History. 
Is. ad. Part II. Omens and Dreams: Beauties of Nature. Is. ad. Part III. 
Rome's Rule of her Provinces. Is. 6d. 

Selections from Livy, with notes and maps, by H. Lee-Warner. 

Part I. The Caudine Disaster. Part II. Hannibal's Campaign in Italy. 
Part III. The Macedonian War. 

A First Latin Reader, by T. J. Nirxirt. Third edition. 2s. 

An Introduction to Latin Syntax, by w. s. Gusox. 2s. 

Mr. C. S. Jerram's Series 

Reddenda Minora ; or easy passages, Latin and Greek, for unseen 
translation. For the use of lower forms. Revised and enlarged Is. ad. 

Anglice Reddenda ; or extracts, Latin and Greek, for unseen trans- 
lation. First Series. Fifth edition. 2s. ad. Second Series. New 
edition. 3s. Third Series. 3s. 

A2,00O 1 



Greek Readers and Primeni 
Creek Reader. Safeetad od granted with Entrant N*«t«* trans Pm- 

tam V.* W)tanov«s-MiMflaMk>fl'i <7r«r*-n«. LwM. bf B. C 
Mascii .-t. Cimm Wa. VoL I. in. VoL II. A. 

Selections from Plutarch s Life of Caesar. Cnnm »w. 

larne ' yj». Kdllsd wtUi note* by R. L. A. Do Piwtlt £l 

Greek Readers; Easy, by Emw a»wi. inifimi **. First 
Render, by w. o. Rtnnon, Thud rdtttan. 3b. fid. Second 
Render, by A. M. 8m. Second «dukn. as. Specimens of 

Greek Dialects; brio* ■ Fourth Gmk Bander. WHb, irnTOdactkios. 

ear. by w. w. Hmr. *•. od. Selections from Homer and 
the Greek Dramatists : betas « Fifth Greek Reader. With <o- 

natnatorr note* and tntrnturHaiM to tb« *tudy at Greek Epic wad Dramatic 
IVirtrr. by Kvn.r* Aaaerr. 4a. fid. 

A Greek Testament Primer. For the um of students br^ununa; 

□feck, Iiy tt wi.i.s. Srnirui .-dlUoit. Paper rovers. >». ; eJutb. 3a. M. 

Xenophon (see p. 11) 

Easy Selection*. <rtth ■ irorntrulnty, untns, ilbwtnUlcuw nucfafly chosen 
fWsni anion, osnts ami ancient >tntim, nod map, by J, S. PniLLroTTB nod 
CiJniiia. Third edition. 3s. fld. 

•£eieutiun*, with DMM, UbanrKuoas, aast trasps, by J. a. ftniww r. 
r"1fth ed. Si. fld. Key (we p. 3) to if 1-3, 9*. Od. net. 

A Greek Primer, for the uae of beginners in that IsanaagB. By the 
Right Rrv. Chaslsb Wosnawos-ra. Eighty -sixth thousand, la. fld. Gmecne 
Grannnatlrne Rudiment*. Nineteenth edition. 4a. 

An Introduction to the Comparative Grammar of Greek 

and r.lltilJ. By J. B. En* and C Coossd*. Extra fenp 9*0. 5a. Sat 

Latin Dictionaries 

A Latin Dictionary. Pounded on Andrews's edition of Frennd'l La±in 
Dictinnmy. Revised, enlarged, and in great part re-written, by Ctunxrov T- 
Lcwis nnd Cihilb Sho«t, Mo. 13m. 

A School Latin Dictionary. By c. t. Lewie. 4ts.isb.sd. 
Elementary Latin Dictionary. ByCT.Lma, sqnanovu. 7*.ad. 

Greek Dictionaries 



A Greek-English Lexicon. Bvflg. 

Rig-nth edition, revised. Uo. 36a. 

An Intermediate Greek Lexicon. By the 
An Abridged Greek Lexicon. By the mux 




LATIN AND GREEK PROSE 



Latin and Greek Prose Composition 

Mr. J. Y. Sargent's Course. Extra fcap 8vo 
Primer of Latin Prose Composition. s*. ed. 
Passages for Translation into Latin Prose. Eighth edition. 

2s. 6d. Key (see note below) to the eighth edition 5s. net 
Primer of Greek Prose. Ss. *L Key (see note below) 5s. net 

Passages for Translation into Greek Prose, ss. 

Exemplaria Graeca. Select Greek versions of the above. Ss. 

Other Prose Composition Books. Extra fcap 8vo 
Ramsay's Latin Prose Composition. Fourth edition. 

VoL I : Syntax and Exercises. 4s. 6d. Or Part 1, First Year's Coarse, 
Is. 6d. ; Part 2, Second Year's Course, Is. 6d. ; Part 3, Syntax and 
Appendix, 9s. 6d. Key (see note below) to the volume 5s. net 

VoL ll : Passages for Translation. 4s. 6d. 

Jerram's Graece Reddenda. BeingexercisesforGreekProse. 8s. 6d. 

Unseen Translation 

Jerram's Reddenda Minora and Anglice Reddenda. See p. 1. 
Fox and Bromley's Models and Exercises in UnseenTransiatkm. 

Revised edition. Extra fcap 8vo. 5s. 6d. A Key (see note below) giving 
references for the passages contained in the above 6d. net. 

Latin and Greek Verse 

Lee- Warner's Helps and Exercises for Latin Elegiacs. 

3s. 6d. Key (see note below) 4a. 6d. net. 

Rouse's Demonstrations in Latin Elegiac Verse. Crown 

8vo. 4s. 6<L (Exercises and versions.) 

Laurence's Helps and Exercises for Greek Iambic 

Verse. 3s. 6d. Key (see note below) 5s. net 

Sargent's Models and Materials for Greek Iambic Verse. 

is. 6d. Key (see note below) 5s. net 

Nova Anthologia Oxonieiisis. Edited by Rohxsok Elus and A. D. 
Godley. Crown 8vo buckram extra, 6s. net ; on India paper, 7s. 6d. net 

Musa Clauda. Being translations into Latin Elegiac Verse, by S. G. 
Owen and J. S. Phillimore. Crown 8vo boards, Ss. 6d. 

Latin Prose Versions. Contributed by various Scholars, edited by 
G. G. Ramsay. Extra fcap 8vo, 5s. 

NOTE 
Application for all Keys to be made direct to the Secretary, Clarendon 
Yress, Oxford. Keys can be obtained by teachers, or bona fide private 
students, on application to the Secretary, Clarendon Press, Oxford. 
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LATIN AUTHORS 



Horace, Odes, Carmen Seculare, and Epodes. By E. c. 

Wick ham. Hvo. Third edition. 12s. Crown 8vo. Second edition. 6s. 

Satires, Epistles, De Arte Poetica. By the same. 

Crown 8vo. 6s. 
Odes, Book I. 2s. 
Selected Odes, with Notes for a Fifth Form. By the same. 2nd ecL 2s. 

Text Only : miniature Oxford edition. On writing-paper for MS 

notes, 3s. 6d. ; on Oxford India paper, roan, 5s. 
For English Readers. A translation by E. C. Wickbam, Fcap 

8vo. 3s. 6d. net 

IllVenallS ad satiram sextam addidit versus xxxvi exscr. E. O. Wdtstedt. 

With a facsimile. In wrapper, Is. net 

Thirteen Satires. By C. n. Pearson and Herbert A. Strong. Second 
edition. Crown 8vo. 9s. 

Livy, Book I. With Introduction and Notes. By Sir J. R. Seelet. 
Third edition. 8vo. 6s. 

Books V-VII. ByA.R.CnjER. Revised by P. E. Mathesox. 5s. 
Separately : Book V, 2s. 6d. ; Book VI, 9s. ; Book VII, 2s. 

Books XXI-XXIII. ByM.T.TATHAM. Second edition, enlarged. 5s. 
Separately : Book XXI, 2s. Gd ; Book XXII, 2s. 6d. 

Noctes Manilianae. Being elucidations of Manilius, with some con- 
jectural emendations of Aratea. By Robinson Ellis. Crown 8vo. 6s. 

Martialis Epigrammata Selecta (Text and critical notes), ss. *L 

On India paper. 5s. Notes in the press. 
NepOS. By Oscar Browning. Third edition, revised by W. R. Inge. Ss. 

Nonius Marcellus, de compendiosa doctrina mil Edited, 

with introduction and critical apparatus, by J. H. Onions. 8vo. 10s. 6<L 

Ovid, HeroideS, with the Greek translations of Planudes. Edited by 
Arthih Palme*. 8vo. With a facsimile. 21s. 

IblS. With scholia, commentary, appendix and index. By Robinson 
Ellis. Hvo. 10s. 6d. 

Tristia. Edited by S. G. Owen. 8vo. 16s. Book I. By the same. Third 

edition. Extra fcap 8vo. 3s. 6d. Book III. By the same. Third edi- 
tion, revised, 2s. 

Selections, with an Appendix on the Roman Calendar by W. Ramsay. 
By G. G. Ramsay. Third edition. 5s. 6d. 

Persius, The Satires. With a translation and commentary, by John 
Con in (.ton. Edited by Henry Nettleship. Third edition. 8vo. 8s. 6d. 

PlautUS, Captivi. By Wallace M. Lindsay. Second edition. 2s. 6d. 

Mostellaria. By E. A. Sonnenschdn. In the press. 

RudeilS. Edited by the same. 8vo. 8s. 6<L Editio minor. 

By the same. Text with Notes and Appendix on Metre, interleaved. 
4s. 6d. 

TrinumiTlUS. ByC. KFexeman and A.Sloman. Third edition. 3s. 
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LATIN WORKS OF REFERENCE 
Latin Works of Reference 

Lewis and Short's Latin Dictionaries. See p. ». 

The Latin Language, being an historical account of Latin Sounds, 
Stems, and Fleiions. By W. M. Likhsay. 8to. 21s. 

Selected Fragments of Roman Poetry. Edited, with intro- 
duction and notes, by W. W. Mehbv. Second edition. Crown 8vo. 6s. ed. 

P"ragments and Specimens of Early Latin. With intro- 
ductions and notes. By J. Wonoawwmi. 8vo. 18s. 
Selections from the less known Latin Poets. By \ h 

Pihdeh. 8vo. u. 6d. 

Latin Historical Inscriptions, illustrating the history of the Early 

Empire. By G. McN. Rushfohth. 8vo. 10b. net. 
Scheller's Latin Dictionary. Revised and translated into English 
by J. L. Riddle. Folio. Sis. 

Professor Nettleship's Books 
Contributions to Latin Lexicography. 8vo. 8is. 
Lectures and Essays. Second Series. Edited by F. Havm- 

KiELn. With portrait and memoir. Crown 8vo. Ts. fid. (The first series 
is out of print.) 

The Roman Satura. a™. Sewed, is. 
Ancient Lives of Vergil. 8vo. Sewed, is. 

Professor Sellar's Books 

Roman Poets of the Republic. Third edition. Crown avo. ios. 

Roman Poets of the Augustan Age. Crown am. viz.: Virgil, 

Third edition. 9s„ and Horace and the Elegiac Poets, with 

a memoir of the Author, by A.mjrew Lang. Second edition. Ts. lid. 
(A limited number of copies of the first edition of Hornet, containing a portrait 
of the Author, can still be obtained in Demy 8vo, price 14a.) 



The Principles of Sound and Inflexion, as illustrated in the 

Greek and Latin Languages. By J. E. Kins and C. Cooxson. 8vo. 18s. 

Manual of Comparative Philology. By T. L. Pafillon. Third 

edition. Crown 8vo. 6s. 

By Prof. RouixBosr Ellis; published by Mr. Frowde. 

Juvenal, The New Fragments. 8vo. is. net. 
Phaedrus, The Fables. 8vo. is. oet 
The Correspondence of Frontoand M.Aurelius. a™. u.net. 
Catullus in the Fourteenth Century, svo. is. net. 
A Bodleian MS. of Copa, Moretum, and other Poems of 
the Appendix Vergiliana. Crown 8vo. is. net. 
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OXFORD CLASSICAL TEXTS 



Latin 

Caesar, Commentarii. r. l. a. Du Pontet. (India paper, 7s.) 

Bellum Gallk-um. 2s. 6d. Bellura Civile. 3s. 

CatullllS. R. Elus. 2s. 6d. (With Tibullus and Propertius, on India 

paper. 8s. 6d.) 

Cicero, EpistulaC. L. C. Purser. (India paper, Sis.) 

I. Epp. ud Fam. 6s. ; II, III. ad Atticum 1-8 and 9-16, 4a. 6d. each: IV. 
ad Q. P. 3s. 

OrationeS. A. C. Clark. 

Rose*. Am., I. Pomp., Chi., Cat, Mur., CaeL 3s. 
Pro Milone, Caesarianac, Philippicae. 3s. 

Rhetorica. A. S. Wilkins. (India paper, 7s. 6d.) 
I. De Oratore. 3s. II. Brutus, &c. 3s. 6d. 

Horace. E. C. Wickham. Ss. (India paper, 4a. 6d.) 

Lucretius. C. Bailey. 3s. (India paper, 4«.) 

Martial. W. M. Lindsay, 6s. (India paper, 7s. 6d.) 

NepOS. E. O. Wixstedt. 2s. 

l'ersillS and Juvenal. S. G. Owkx. 3s. (India paper, 4a.) 

PlautUS. W. M. Lindsay. (India paper, 16s.) 
I. Amph. — Merc. II. Miles — fragm. 6s. each. 

Propertius. J. s. Philumore. ss. 6d. 

StatlUS. (Complete on India paper. 10s. 6d.) 
Silvae. J. S. Philumore. 3s. 6d. 

Thebais and Achilleis. h. w. Garrod. 6s. 

Tacitus, Op. Min. h. Furxeaux. 2s. 
Annals, c. d. Fisher. 6s. 

Terence. R. Y. Tyrrell. 3s. 6d. (India paper, 5s.) 
Tibullus. J. P. Postgate. 2s. 

\ T ergil. F. A. Hirtzel. 3s. 6d. (India paper, 4s. 6d.) 
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GIowU. i 

W«pst 
Cflbetv T.ihiu*. ar-tia 
Hftmcwthenes. i»r 

Atfoiiut Philip, ha 

■«Mfcifc..!fc V«t II; 0*i 

hi. »*. 14 nMppM i— »— '- — ... — — 

On the Crown, bl «t .^gainst Muidiiu. Br r. b. 

Runpidex 

AieextU. a T c.i;nu«. Kfth .ittte a-n*. Bucciiae. Or 

> n r M , n ii C'.-fions. 3tV. ilbb. *.«. 

Hecuba, arc aHmum. a. «l Hiilenu. a»c a. 

■ j««.«. Smwi Diioa. :at Htancieidue. lr «L i In™*». 
ul Ion. ay a a jtw.w ti. E^iugeiuu in TaariK. 
Hi r i ft— >>c-«iato« un*«a x flfedea. src.ii. 

IIbuud. rtma at)iia>. !*. 

Herodotus. Book rx. Br fee™ i»m m, 

Selections. with,.™*i HjTT m— ^.at. 

Homer, Iliad. Hj- d. b. noun. r-xn. with a tttfcflifeattfe Gm» 
hi. Fifth ■■ditiou. ii«. Bank I. with the Ibamt 1 6—— . |— W* 
Thud ititioa. 1*. -id. 

XIII- XXIV. PowMh qUtnt. -*. Book ID for I ■■.! . .. -.■ >, bv K t 
T A n.Ai.. is. -id. Book XXI. Br Hwbt Hiunm&M. 

Homer. (Jdyssey. Br w. w. imr. r-xn. 

Books V1IXJJ. -fc\ " "■ 
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ANNOTATED GREEK CLASSICS 



Llician, Vera HistOIia. By C S. Jerram. Second edition. Is. fid. 

LysiaS, EpitaphioS. By F. J. Shell. 9s. 

Plato. By St George Stock. The Apology. Third edition. 8s. fid. 
CritO. 98. MenO. Third edition. 9s. fid. 

EuthydemuS. With revised text, introduction, notes, and indices 
by E. H. Gifford. Crown 8vo. 3s. 6d. 

MenexenUS. By J. A. Shawter. (Immediately.) 
Selections. By J. Purvis with preface by B. Jowett. 2nd ed. 6s. 

Plutarch, Lives of the Gracchi. By G. E. Underbill. Crown 
8vo. 4s. fid. 

CoriolailUS (for Junior Students). With introduction and notes. 9s. 

Sophocles. By Lewd Campbell and Evelyn Abbott. New and revised 

edition. Two volumes : VoL I text 4s. fid. ; VoL II notes 6s. 

Or singly 9s. each (text and notes) Ajax, Antigone, Electra, Oedipus 
Coloneus, Oedipus Tyrannus, Pbiloctetes, Tracniniae. 

Scenes from Sophocles, edited by C £. Laurence. With illustrations. 

is. 5d. each. (i) Ajax. (9) Antigone. 
Select Fragments of the Greek Comic Poets. ByA.w. 

Pick ard-Cam bridge. Crown 8vo. 5s. 

Golden Treasury of Ancient Greek Poetry. By sir R. s. 

Wright. Second edition. Revised by E. Abbott. Extra reap 8vo. 10s. fid. 

Golden Treasury of Greek Prose. By sir R. s. Wright and 

J. E. L. Shadwell. Extra fcap 8vo. 4s. fid. 
TheOCritUS. By H. Kynaston. Fifth edition. 4s. 6d. 

TllUCydideS, Book I. By W. H. Forbes. With maps. Post 8vo. 8s. 6d. 

Book III. By H. F. Fox. Crown 8vo. 8s. 6d. 

Xenophon. (See also p. 9.) 

Anabasis. Each of the first four Books is now issued in uniform 
cloth binding at Is. fid. Each volume contains introduction, text, notes, 
and a full vocabulary to the Anabasis. Book I. By J. Marshall. 
Book II. By C S. Jerram. Books III and IV. By J. Marshall. 
And Vocabulary to the Anabasis, by J. Marshall. Is. 

Cyropaedia, Book I. 9s. Books IV and V. 9s. 6d. By C. Bigg. 
Hellenica, Books I, II. By G. E. Underhill. 3s. 
Memorabilia. By J. Marshall. 4s. 6d. 
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ThucydWW. TmsrtsMil into Eaajaafc bfaj< 

tCVtHBi 9 TOHL 8VS4 LSa» 

Vol. I r Baaay on Iu s ailuUu 

vol. ii: Beofe* nr-vm, • 

&9QOK JL« Ea*iaa\ wNs) 
by W. If. Fam 

Xenophon, HeBenica. EflM;wtt 

G. E, Uinnasnxx. Crown gso. 7& 6sl AJa* 
Text by E. C. BffAaeitAirr, mm ml— ■, T«. daV 





Older Clarendon Press Editions of Greek 

Authors 

The Greek testa in fine and 
the texts) have not a ppe al ed in any 
Lathi. 

Aeschinem et Isocratem, set*** cloaca in, en** a 

Acschyll Tr ag ocdla c et Flaaai e uU. bata Dtonaara; 

edition, svo. Je. 6cL 

Attnotatlones G. Donwavn. nrtas H» 9vaw 10a» 

a^^a^k^^^A ^■^^^■^^^a^^^^^^^^nj X^m ^m^^^3b^^^^& b^ ^^^^^^^^^^^ajS^_^^^^^ ^bvHaaaaat ^aai^aMBaaanAaa 

vpme svperaniic in comce .uaveBOBBKf xyaai vacnpn 
Mnm. Small fobo. £1 Is. 

Apsinis et FvOn#ini Rhetorics. Receuott Job. Baxtos. 8m aa. 

Aristophanes. J. Caravellae Index. ^ 3*. 

Comocdiaeet Fragmenta. Ex rec. G. Dnroonnx. Tomill. 

Hvo. lis. 
Annotations G. Dtvuobfit. Partes II. 8vo. lis. 
Scholia Graeca <*x Codicibos aucta et emrndata a G. 

Divhohkio. Partes III. 8vo. £1. 

Aristoteles. ex recensione I>rMAVtrmjB Bekkxbt. Accedunt Indices 

SylWurjfiani. 8vo. 
The nin/» volume* in print (I and IX are out of print) may be had 

price ."*. 6d. each. 

( horrof w>soi Dlctata in Theodosii Canones, necnon Epimerismi in 

FHidit Thom^m Gahkohd. Tomi III. 8vo. 158. 

F)PtTKwtheneR, ex recensione G. DTWDoam. Tomi IX 9vo. £i 6s. 

Scpnrrttoly : Textns, t'l Is. Annotationes, 15s. Scholia, 10s. 

Fit ymolojficon Mft^num. Edited by T. GAisroaD. Fobo. £9 1*a.*d. 

net 

F/liripiflis Tragoedmr «>t FragmcntA. Ex rec. G. Dcmonm. Tomi II. 

«Vit | IN 

Annotationes O. Dnrnmtni. Partes II. 8vo. 10a. 

Scholin Gracr* ex Cod id bus aucta et emendata aG. DnrDoano. 

Tomi IV. 8vo. €1 16s. 
\1< c«ti«. E* wcn*ionc G. Ditfnoani. 8vo. vs. 6d. 

U 



.^., 



